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Dedication 


To the father of the nation, the architect of Bangladesh, the 
dreamer, Bangabandhu Sheikh Mujibur Rahman who once said, 


‘The fate and future of a state depends on its students”. 
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Letter from the Assistant General Secretary, 
DUCSU 


After almost three decades of long awaited break, 
University of Dhaka got its democratic right back last year 
when the students elected their representatives by 
exercising their right to vote. Soon after, under the 
constant guidance of International Affairs Secretary, 
DUCSU Law and Politics Review was founded with a 
bunch of young, meritorious minds, and a sky-high vision 
of getting connected to the world’s knowledge hub. To 
introduce ‘DUCSU LPR’ in Lincolnian colloquial sense, 
it is of the students, for the students and by the students of 
University of Dhaka that comes as a luminary beacon to 
reduce the gap between policy makers and students 
forming a forum to engage the brightest minds in policy 
debates. 

I wish it every success in the future in re-defining 
politics, refilling the voids between policy makers and 
students and reawakening the future generation through 
constructive policy centric discussions. 

Joy Bangla, Joy Bangabandhu. 


22 June 2020 Saddam Hussain 
Assistant General Secretary 
Dhaka University Central Students’ Union (DUCSU) 
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Letter from the Patron, DUCSU LPR 


University of Dhaka has a history of leading the 
national movement against unjust, tyranny and military 
lawlessness. Dhaka University Central Students Union 
(DUCSU) is the glorification of the age long democratic 
uniqueness attached to the political history of the 
institution. In the backdrop of a new global era, the newly 
formed DUCSU introduced the post of International 
Affairs Secretary and as the first ever elected International 
Affairs Secretary of DUCSU, my works had to be in par 
with the current academic and intellectual practices 
among students around the globe. To harness the 
immense potential and capacity of the students and drive 
them in the way to a global policy making regime, the 
office of International Affairs Secretary launched 
DUCSU LPR. With the vision envisaged by Saddam 
Hossain, AGS, DUCSU, the editorial board led by Md. 
Azhar Uddin Bhuiyan was able to bring forth the first of 
its kind, DUCSU Law and Politics Review. I firmly hope, 
with this, DUCSU will be able to build a generation who 
will reshape student politics and flinch policy politics in 
place. 

Joy Bangla, Joy Bangabandhu. 


22 June 2020 Shahrima Tanjin Arni 
Secretary, International Affairs 
Dhaka University Central Students’ Union (DUCSU) 
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Letter from the Editor-in-Chief, DUCSU LPR 


This journal has its roots in the strong desire of two 
exceptional progressive student leaders Saddam Hussain, 
Assistant General Secretary, DUCSU and Shahrima 
Tanjin Arni, International Affairs Secretary, DUCSU to 
make University of Dhaka a central policy influencing 
body of the nation. But for their strong support, DUCSU 
Law and Politics Review could not have gained this much 
prominence in the intellectual community of Bangladesh 
and even abroad within such a short span. 

As this journal is seeing daylight today on the last day 
of DUCSU, the Editorial Board of DUCSU LPR has 
accomplished such challenging goal within a span of only 
6 months. I would like to gratefully acknowledge the 
invaluable contribution of the members of the Editorial 
Board, respected peer reviewers who helped the platform 
grow, without expecting anything, in the hope of a better 
Bangladesh. 

It has been the honor of my life to have served as the 
Editor in Chief of this extremely meritorious platform of 
Dhaka University Central Students’ Union (DUCSU). 


22 June 2020 Md Azhar Uddin Bhuiyan 
Editor in Chief 
DUCSU Law and Politics Review 
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Development of Crimes against Humanity 


and the Bangladeshi Definition 
Bahzad Joarder' 


Abstract 


This paper focuses on the development of Crimes against Humanity from 
its emergence ds a normative concept to becoming positive law and its 
evolution thereafter enumerated in various legal instruments. Contained 
within its definitional iterations are certain notions. The Bangladeshi 
Statute- International Crimes (Tribunals) Act 1973 does not require one 
such notion namely a ‘nexus to armed conflict’ which was required in some 
earlier definitions of Crimes against Humanity. Similarly, the Appellate 
Division of the Supreme Court of Bangladesh have effectively rejected the 
‘contextual threshold,’ namely that Crimes against Humanity take place in 
the context of ‘widespread or systematic attack directed against a civilian 
population’ by rejecting the direct applicability of customary international 
law. This necessitates an investigation of the customary statuses of the said 
notions at the time of the events of 1971. Attention is also paid to two other 
elements namely should Crimes against Humanity take place pursuant to 
an organisational ‘policy’ and whether the crime of ‘Persecution’ require a 
discriminatory animus? The paper concludes that the requirement of a 
‘nexus to armed conflict’ for Crimes against Humanity had already been 





' Bahzad Joarder, Sessional Tutor, School of Law, University of 
Warwick (bahzad.joarder@warwick.ac.uk). The genesis of this paper 
began with a presentation at the 6" Annual YCC Global Conference 
organized by the American Society of Comparative Law, Ko¢ 
University Law School (April, 2017). Had it not been for the 
encouragement from my friend and colleague Dr M Sanjeeb Hossain, 
Teaching Fellow, School of Law, University of Warwick, this paper 
would have never seen the light of day. I am equally indebted to my 
wife Dr Mahnaz Nazneen, Teaching Fellow, Department of 
Economics, University of Warwick, for her unfailing support. | must 
also thank Md Azhar Uddin Bhuiyan, Editor-in-Chief of DUCSU Law 
and Politics Review and the wonderful hardworking team behind this 
initiative. Lastly, I am grateful to Professor Robert Cryer, Professor of 
International and Criminal Law, University of Birmingham, for 
mentoring me in my post graduate studies. Any error is mine alone. 
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severed in customary international law and the ‘contextual threshold’ 
requirement had yet to reflect customary status by the time the tragic 
events of 1971 took place. 


Introduction 


The birth of the nation state of Bangladesh came 
through a brutal secessionist movement in 1971. This was 
closely chronicled by the international media at the time. 
The secessionist movement and the ‘break-away’ of 
erstwhile East Pakistan (Bangladesh) have been cited as 
an example in the Kosovo’s. Declaration of 
Independence.’ The architects of atrocities enjoyed long 
periods of impunity and many were brought to account for 
their heinous crimes under a domestic Bangladeshi 
legislation that included among other ‘international’ 
crimes - crimes against humanity. 

This paper traces the development of the international 
legal prohibition of crimes against humanity, the 
legislative language of the Bangladeshi Statute and how 
it compares to other international legal instruments. 
Particular attention is paid to the contextual threshold, 
Le., that crimes against humanity set itself apart as a 
particularly heinous kind of international crime because it 
takes place in a certain context, namely, they must be part 
of a widespread or systematic attack directed against a 
civilian population. This is an important point since the 
Appellate Division (the ‘apex’ Bangladeshi Court) have 





? Suzannah Linton, ‘Completing the Circle: Accountability for the 
Crimes of the 1971 Bangladesh War of Liberation’ (2010) 21(2) Criminal 
Law Forum 191-311 
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id-2036374> 
accessed on 19 March 2020. 
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effectively rejected the contextual threshold by ruling 
against direct applicability of customary international 
law. It is therefore pertinent to analyse the development 
of the said contextual notions and whether such notions 
have crystallized into customary international law by the 
time of the events of 1971. A corollary issue that warrants 
examination is whether the proscribed acts amounting to 
crimes against humanity should take place pursuant to an 
organisational ‘policy’ and if so, what is the customary 
status of such a notion? 

The Bangladeshi Statute also does not require a nexus 
to armed conflict. In not requiring a nexus to armed 
conflict, it differs from the Nuremberg and Tokyo 
Charters, both of which required a connection to war 
crimes or to aggression.’ It is similar to the Control 
Council Law 10*, adopted by the Allied Control Council, 
in charge of making laws for occupied Germany. This 
legislation which was also meant for purely domestic 
implementation did not require a nexus to armed conflict. 
Military tribunal decisions were split, with some requiring 





> M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and 
Contemporary Application (Cambridge 2011) 136-46 

+ Control Council Law No. 10, Punishment of Persons Guilty of War 
Crimes, Crimes Against Peace and Against Humanity, December 20, 
1945, 3 Official Gazette Control Council for Germany 50-55 (1946). 
Article II (1)(c) Crimes against Humanity. Atrocities and offences, 
including but not limited to murder, extermination, enslavement, 
deportation, imprisonment, torture, rape, or other inhumane acts 
committed against any civilian population, or persecutions on 
political, racial or religious grounds whether or not in violation of the 
domestic laws of the country where _ perpetrated. 
chttp://hrlibrary.umn.edu/instree/ccnol0.htm>; 
chttp://avalon.law.yale.edu/imt/imt10.asp> accessed on 19 March 2020. 
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a nexus® and others not requiring®. An examination of 
subsequent international legal instruments aimed at 
proscribing crimes against humanity reveals that some 
Conventions did not require the armed conflict nexus. 
This includes the Genocide Convention’, the Convention 
on the Non-Applicability of Statutory Limitations to War 
Crimes and Crimes against Humanity 1968°, the 
Apartheid Convention 1973° and the Inter American 





> United States v Flick (1983) IX LRTWC 1. 

© United States v Ohlendorfet al (1948) 4 TWC 411. 

” The Convention on the Prevention and Punishment of the Crime 
of Genocide was adopted by the United Nations General Assembly on 
9 December 1948 as General Assembly Resolution 260. 
The Convention entered into force on 12 January 1951 
<http://www.ohchr.org/EN/ProfessionalInterest/Pages/CrimeOfGeno 
cide.aspx> accessed on 19 March 2020. 

8 Convention on the Non-Applicability of Statutory Limitations to 
War Crimes and Crimes Against Humanity (Adopted and opened for 
signature, ratification and accession by General Assembly resolution 
2391 (XXIII) of 26 November 1968; Entry into force: 11 November 1970) 
in accordance with article VIII 

Article I (b) Crimes against humanity whether committed in time of 
war or in time of peace as they are defined in the Charter of the 
International Military Tribunal, Nitrnberg, of 8 August 1945 and 
confirmed by resolutions 3 (1) of 13 February 1946 and 95 (1) of ll 
December 1946 of the General Assembly of the United Nations, 
eviction by armed attack or occupation and inhuman acts resulting 
from the policy of apartheid , and the crime of genocide as defined in 
the 1948 Convention on the Prevention and Punishment of the Crime 
of Genocide, even if such acts do not constitute a violation of the 
domestic law of the country in which they were committed. 
<http://www.ohchr.org/Documents/ProfessionalInterest/warcrimes.p 
df accessed on 19 March 2020. 

° International Convention on the Suppression and Punishment of the 
Crime of Apartheid (Adopted by the General Assembly of the United 
Nations on 30 November 1973) 

Article I. 1. The States Parties to the present Convention declare that 
apartheid is a crime against humanity and that inhuman acts resulting 
from the policies and practices of apartheid and similar policies and 
practices of racial segregation and discrimination, as defined in article 
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Convention on Enforced Disappearance’. On the other 
hand, the International Criminal Tribunal for the former 
Yugoslavia (hereinafter ICTY) Statute, adopted in 1993 
by the UN Security Council restricts crimes against 
humanity to those committed in armed conflict whether 
international or internal in character.'’ However, within a 
year, the Security Council reversed this requirement when 
it adopted the International Criminal Tribunal for Rwanda 
(hereinafter ICTR) Statute.’ It can be ascertained without 





Il of the Convention, are crimes violating the principles of 
international law, in particular the purposes and principles of the 
Charter of the United Nations, and constituting a serious threat to 
international peace and security 
<https://treaties.un.org/doc/Publication/UNTS/Volume%201015/volu 
me-1015-1-14861-English.pdf accessed on 19 March 2020. 

1p Inter-American Convention on Enforced Disappearance 
(Preamble): Reaffirming that the systematic practice of the forced 
disappearance of persons constitutes a crime against humanity 
<http://www.oas.org/juridico/english/treaties/a-60.html accessed on 
19 March 2020. 

" Statute of the International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International Humanitarian Law 
Committed in the Former Yugoslavia Since 1991, annexed to Report of 
the Secretary-General Pursuant to Paragraph 2 of U.N. Security 
Council Resolution 808, U.N. GAOR, May 19, 1993, U.N. Doc $/25704 
(defining crimes against humanity as ‘the following crimes when 
committed in armed conflict, whether international or internal in 
character, and directed against any civilian population: (a) murder; 
(b) extermination; (c) enslavement; (d) deportation; (e) 
imprisonment; (f) torture; (g) rape; (h) persecutions on political, 
racial and religious grounds; (i) other inhumane acts." 

? International Criminal Tribunal for the Prosecution of Persons 
Responsible for Genocide and Other Serious Violations of 
International Humanitarian Law Committed in the Territory of 
Rwanda and Rwandan Citizens Responsible for Genocide and Other 
Such Violations Committed in the Territory of Neighbouring States, 
art. 3, U.N. Doc. S/Res/955 (1994), 33 LL.M. 1598, 1603 (1994) 
(defining crimes against humanity as ‘the following crimes when 
committed as part of a widespread or systematic attack against any 
civilian population on national, political, ethnic, racial or religious 
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exception that the nexus to an armed conflict has been 
fully severed after the extensive debate at the Rome 
Conference 1998'°, culminating in the adoption of the 
Rome Statute of the International Criminal Court (Article 
7)'*, It would appear that the Bangladeshi Statute have 
deliberately avoided a nexus to armed conflict, much like 
the Control Council Law No. 10. This paper will also 
critically examine if a nexus to armed conflict was indeed 
a requirement by the time the Bangladeshi Statute was 
enacted. 

Another aspect that warrants discussion in 
conjunction with crimes against humanity is whether a 
nexus to a discriminatory animus is required. The crime 
of ‘persecution’ requires certain discriminatory grounds. 


grounds: (a) Murder; (b) Extermination; (c) Enslavement; (d) 
Deportation; (e) Imprisonment; (f) Torture; (g) Rape; (h) 
Persecutions on political, racial and religious grounds; (i) Other 
inhumane acts."). 

8 Darryl Robinson, ‘Defining Crimes against Humanity at the Rome 
Conference’ (1999) 93 American Journal of International Law 43. 

4 Art 7 For the purpose of this Statute, ‘crime against humanity’ means 
any of the following acts when committed as part of a widespread or 
systematic attack directed against any civilian population, with 
knowledge of the attack: (a) Murder; (b)Extermination; (c) 
Enslavement; (d) Deportation or forcible transfer of population; (e) 
Imprisonment or other severe deprivation of physical liberty in 
violation of fundamental rules of international law, (f) Torture; (g) 
Rape, sexual slavery, enforced prostitution, forced pregnancy, 
enforced sterilization, or any other form of sexual violence of 
comparable gravity; (h)Persecution against any identifiable group or 
collectivity on political, racial, national, ethnic, cultural, religious, 
gender as defined in paragraph 3, or other grounds that are universally 
recognized as impermissible under international law, in connection 
with any act referred to in this paragraph or any crime within the 
jurisdiction of the Court; (i) Enforced disappearance of persons; (j) 
The crime of apartheid; (k) Other inhumane acts of a similar character 
intentionally causing great suffering, or serious injury to body or to 


mental or physical health. 


Page |7 


Development of Crimes against Humanity and the 
Bangladeshi Definition 


The ICTR Statute also required a discriminatory intent. 
This paper attempts to trace those developments and their 
current status. 

Any academic scrutiny will be incomplete without a 
brief historical context. The two Bangladeshi Tribunals in 
all its judgment gives a near-identical account of what 
happened in 1971, as is the practice of such judicial 
forums. While accounts of armed conflicts are often 
contested, there is no escaping the enormity of the tragedy 
that was recorded by international media at the time or the 
horror picture of human sufferings depicted in the 
Tribunals judgments or indeed the picture of devastation 
in the findings of the 1972 International Commission of 
Jurists reports.’ 

Historical Backdrop and Context: Bangladeshi 
Tribunal’s view 


The following section details the historical context 
provided by the International Crimes Tribunal 1 in Case 
No. 06 of 2015, The Chief Prosecutor v. Md. Idris Ali 
Sardar & Md. Solaiman Mollah'®. Part VI of the 486 page 
judgment gives the historical context, which is nearly 
identical in both the Tribunals judgments. It is as follows: 





' The International Commission of Jurists, The Events in Pakistan: A Legal 
Study by the Secretariat of the International Commissions of Jurists (ICJ 1972) 
9 


'© The Chief Prosecutor v Md. Idris Ali Sardar & Md. Solaiman Mollah (died at 
the stage of summing up of the case) Case No. 06 of 2015 
chttp://www.ict- 
bd.org/ictl/Judgment%202016/ICT920N0%2006.pdf> accessed on 19 
March 2020. 
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In August 1947 the partition of British 
India based on two nation theory, gave 
birth to two new States, one a secular 
State named India and the other the 
Islamic Republic of Pakistan of which 
the western zone was eventually named 
as West Pakistan and the eastern zone 
as East Pakistan, which is now 
Bangladesh. 

In 1952, the Pakistan authorities 
attempted to impose 'Urdu' as the only 
State language of Pakistan ignoring 
‘Bangla’, the language of the majority 
population of Pakistan. The people of 
the then East Pakistan _ started 
movement to get Bangla recognized as 
a State language, eventually turned to 
the movement for greater autonomy 
and self-determination and ultimately 
independence. 

In the general election of 1970, the 
Awami League under the leadership of 
Bangabandhu Sheikh Mujibur Rahman 
became the majority party of Pakistan. 
Despite this overwhelming majority, 
Pakistan government did not hand over 
power to the leader of the majority 
party as democratic norms required. As 
a result, movement started in this part 
of Pakistan and Bangabandhu Sheikh 
Mujibur Rahman in his historic speech 
of 7 March, 1971, called on the 
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Bangalee people of the eastern zone to 
strive for independence if people's 
verdict would not be respected and 
power was not handed over to the 
leader of the majority party. 

On 26 March,1971 following the 
onslaught of "Operation Search Light" 
by the Pakistani Military on 25 March, 
Bangabandhu Sheikh Mujibur Rahman 
declared Bangladesh independent 
immediately before he was arrested by 
the Pakistani army. 

In the War of Liberation that ensued, all 
people of the then East Pakistan 
wholeheartedly supported and 
participated in the call to free 
Bangladesh but a small number of 
Bangalees, Biharis, other  pro- 
Pakistanis, as well as members of a 
number of different religion-based 
political parties joined and/or 
collaborated with the Pakistan military 
to actively oppose the creation of 
independent Bangladesh and most of 
them committed and facilitated the 
commission of atrocities in the territory 
of Bangladesh. As a result, 3 million 
[thirty lakh] people were killed, more 
than two lakhs [two hundred 
thousand]'’ women were raped, about 





1] Lakh in Bengali numerals is 100,000 [one hundred thousand]. 
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10 million [one crore] people deported 
to India as refugees and million others 
were internally displaced. 

It also experienced unprecedented 
destruction of properties all over 
Bangladesh. The Pakistan government 
and the military with the help of some 
pro-Pakistani leaders set up a number 
of auxiliary forces, such as, the Razakar 
Bahini, the Al-Badar Bahini, the Al- 
Shams, the Peace Committee etc, 
essentially to collaborate with the 
Pakistani army in identifying and 
eliminating all those who were 
perceived to be sympathized with the 
liberation of Bangladesh, individuals 
belonging to minority religious groups 
especially the Hindus, political groups 
belonging to Awami League and other 
pro-independence political parties, 
Bangalee intellectuals and _ civilian 
population of Bangladesh. 


Undeniably the road to freedom for the 
people of Bangladesh was arduous and 
torturous, smeared with blood, toil and 
sacrifices. In the contemporary world 
history, perhaps no nation paid as 
dearly as the Bangalees did for their 
emancipation. 

Having regard to the fact that during the 
period of War of Liberation in 1971 
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parallel forces i.e Razakar Bahini, Al- 
Shams, Al-Badar Bahini and Peace 
Committee were formed as auxiliary 
forces of the Pakistani armed forces 
that provided moral support, assistance 
and substantially contributed and also 
physically participated in _ the 
commission of horrendous atrocities in 
the territory of Bangladesh. It is the fact 
of common knowledge that thousands 
of incidents happened throughout the 
country as part of organized and 
planned attacks against the pro- 
liberation Bangalee civilian population, 
Hindu community,  pro-liberation 
political group, freedom-fighters and 
finally the ‘intellectuals’. We are to 
search for answers of all these crucial 
questions which will be of assistance in 
determining the culpability of the 
accused persons for the offences for 
which they have been charged. '* 


In Pakistan, a judicial commission of inquiry was set up 
after the armed conflict of 1971 under the chairmanship 
of the then Chief Justice, Hamoodur Rahman. The 
Commission examined nearly 213 witnesses and 
hundreds of classified army signals between East and 
West Pakistan and submitted its main report in July 1972. 
It further submitted a Supplementary Report on 23 





'8 The Chief Prosecutor (n 16) 17-20. 
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October 1974, after interviewing returning prisoner of 
wars and other civilian interviewees from their internment 
in India.'? Neither reports were made public for many 
years. In 2000, the Supplementary Report was 
declassified and is currently available in the public 
domain. The Commission placed the blame squarely on 
the Pakistani Army for the situation in East Pakistan in 
1971. The Commission accepted an estimate of a death 
toll of 26,000 persons killed, and rejected the Bangladeshi 
allegation of 200,000 rapes as being highly exaggerated 
and ‘altogether fantastic and fanciful.’ *° This assertion 
however does not tally with other findings such as Susan 
Brownmiller’s account: 


200,000, 300,000 or possibly 400,000 
women (three sets of statistics have 
been variously quoted) were raped. 
Eighty percent of the raped women 
were Moslems, reflecting — the 
population of Bangladesh, but Hindu 
and Christian women were not 
exempt.... Hit and- run rape of large 
numbers of Bengali women was 
brutally simple in terms of logistics as 





'° Supplementary Hamoodur Rehman Commission Report (unofficial 
version) (2007) chttp:// 
boltapakistan.files. wordpress.com/2007/08/hamood_ur_rehman_com 
mission.pdP accessed on 19 March 2020; The Hamoodur Rehman 


Commission Report itself is available at 
chttp://www.bangla2000.com/Bangladesh/Independence- 
Wat/Report-Hamoodur-Rahman/default.shtm and 


<http://www.storyofpakistan.com/art.text.asp?artid-A094&Pg-b 
accessed on 03 March 2020. 
? Thid. 
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the Pakistani regulars swept through 
and occupied the tiny, populous 
land.... Girls of eight and 
grandmothers of seventy-five had 
been sexually assaulted...Pakistani 
soldiers had not only violated Bengali 
women on the spot; they abducted tens 
of hundreds and held them by force in 
their military barracks for nightly 


use.” 


While the Pakistani inquiry was sceptical of such high 
figures, most jurists” agree that the International 
Commission of Jurists Reports” findings are closer to the 
real figures. 


Emergence as a Legal Concept 


While crimes against humanity are often claimed to 
be as old as humanity itself“, as a legal concept it was 
first enumerated in the ‘Martens clause’™ in the 1907 
Hague Convention”®. The 1907 Hague Convention has its 





1 Susan Brownmiller, Against Our Will: Men, Women and Rape (Bentam 
Books 1975) 81. 

?2 Suzannah Linton (n 2). 

3 The International Commission of Jurists (n 15) 9. 

*4 Jean Graven, ‘Les crimes contre ’humanite’ (1950) 76 Hague Recueil 
427, 433. 

°5 The Martens Clause was named after the Russian delegate to the 
first Hague Conference to address the laws of war in the 1907 Hague 
Convention Respecting the Laws and Customs of War on Land and 
subsequent humanitarian law conventions, which first articulated the 
notion that international law transcends humanitarian principles that 
existed beyond conventional law. 

© Convention Respecting the Laws and Customs of War on Land, 
Oct. 18, 1907, 36 Stat. 2277. 
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roots in many respects in an International Military 
Commission staged on Crete in 1898 by the six Great 
Powers (Russia, France, Italy, Great Britain, Germany, 
and Austria). These trials exercised jurisdiction over acts, 
such as the massacre of Christian compatriots by Muslim 
Cretans that would later be termed crimes against 
humanity’’. The term was used by Leon Trotsky in his 
1911 essay Against Individual Terrorism*’ describing it 
as all the indignities to which the human body and spirit 
are subjected’’. Another significant reference to the term 
came in the joint declaration by France, Great Britain and 
Russia in 1915, following the Armenian massacre by 
Turkey. The denouncing text read: 

[...] In view of these new crimes of 

Turkey against humanity and 

civilization, the Allied Governments 

announce publicly to the Sublime 

Porte that they will hold personally 

responsible for these crimes all 

members of the Ottoman 

Government, as well as those of their 





77 Dr John R Pritchard, The First Modem International Criminal 
Tribunal for Crimes against Humanity: Thoughts on the National and 
International Military Commissions on Crete 100 Years Ago see: 
chttp://h-net.msu.edu/cgi-bin/logbrowse.pl?trx-vx@list=h- 
turk&month-9902@week-d&msg-kX]J]30ikm33691dZV Fs%2Bw& 
user-@pw>. 

8 Leon Trotsky, ‘The Marxist Position on Individual Terrorism’ in 
Will Reissner (ed.) Leon Trotsky - Against Individual Terrorism 
(Pathfinder Press, 1974) 9 cited by M Sanjeeb Hossain in ‘The Search 
for Justice in Bangladesh - An Assessment of the Legality and 
Legitimacy of the International Crimes Tribunals of Bangladesh 
through the Prism of the Principle of Complementarity’ (PhD Thesis, 
University of Warwick, September 2017) at 165. 

>? Thid. 
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agents who are implicated in such 
massacres.*° 
The development of the concept prior to the adoption 

of the Nuremberg Charter remained normative in nature 
with no ‘positive’ legal prohibition despite the fact that 
after the First World War, an international war crimes 
commission recommended the creation of a tribunal to try 
‘violations of the laws of humanity’.*' In spite of such 
recommendations, the creation of a punishable offence for 
crimes against humanity remained elusive as the Treaty 
of Versailles and Treaty of Lausanne declined to 
prosecute persons for such crimes.” 


Entry into Positive Law 


Crimes against Humanity became a part of positive 
law through its inclusion as a cognizable offence under 
the Charter of the International Military Tribunal.* 
Article 6(c) read: 

namely, murder, extermination, 
enslavement, deportation, and other 





© ‘France, Great Britain and Russia Joint Declaration’ (armenian- 
genocideorg, 24 May 1915) chttp://www.armenian- 
genocide.org/Affirmation.160/current_category.7/affirmation_detail.h 
tmb accessed 04 June 2020. 

*! United Nations War Crimes Commission, History of the United 
Nations War Crimes Commission and the Development of the Laws 
of War (London, 1948). 

» Phyllis Hwang, ‘Defining Crimes Against Humanity in the Rome 
Statute of the International Criminal Court’ (1998) 22(2) Fordham 
Journal of International Law 459. 

3G. Werle and J. Bung, ‘Crimes against Humanity’ Summary (Crimes 
against Humanity) International Criminal Justice Sommersemester 
2010 chttp://werle.rewi hu- 
berlin.de/04_Crimes%20against %20Humanity-Summary.pdf> 1. 
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inhumane acts committed against any 
civilian population, before or during 
the war; or persecutions on political, 
racial or religious grounds in 
execution of or in connection with any 
crime within the jurisdiction of the 
Tribunal, whether or not in violation 
of the domestic law of the country 
where perpetrated. 

The framing of the Nuremberg Charter is a game- 
changer considering that before the inception of the 
human rights movement, international law purported to 
regulate the conduct of states. This was a first time 
attempt to bring perpetrators of atrocious crimes to justice 
when crimes are committed against a country’s own 
population. The reference, to ‘any’ civilian population 
includes a country’s own as well.*° Furthermore, the use 
of the word ‘population’ denotes to have created a 
requirement of scale,*° although the precise threshold was 
not specified in the Charter or the subsequent 
judgments.*” The Charter purported to define crimes 
against humanity in reference to crimes against peace*® 





4 ‘Nuremberg Trial Proceedings Vol. 1: Charter of the International 
Military Tribunal’ (The Avalon Project) 
chttp://avalon law.yale.edu/imt/imtconst.asp#art6> accessed 04 June 
2020. 

® Robert Cryer et al, An Introduction to International Criminal Law and 
Procedure (2™* edition, Cambridge University Press 2011) 230. 

* Thid. 

7 M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and 
Contemporary Application (Cambridge University Press 2011). 

8 Crimes against the peace were defined at Article 6(a) as: “planning, 
preparation, initiation or waging of a war of aggression, or a war in 
violation of international treaties, agreements or assurances, or 
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and war crimes* as evidenced by the use of the words 
‘before or during war’ thus requiring a connection to an 
armed conflict and therefore appearing restrictive. 


Restrictive Practice Adopted by Nuremberg Tribunal 


The Nuremberg Tribunal’s jurisprudence exemplified 
surprising restraint in its use of this subset of crimes under 
the Charter, largely restricting the prosecution of crimes 
against humanity to ‘acts’ that took place after the 
declaration of war. Donnedieu de Vabres, the French 
judge at Nuremberg, felt that “the category of crimes 
against humanity which the Charter had let enter by a very 
small door evaporated by virtue of the Tribunal's 
judgment.’”’ The Tribunal in its judgment of 1“ October 
1946 observed that: 

To constitute Crimes against 
Humanity, the acts relied on before 
the outbreak of the war must have 
been in execution of, or in connection 
with, any crime within the jurisdiction 
of the Tribunal. The Tribunal is of the 
opinion that revolting and horrible as 
many of these crimes were, it has not 





participation in a common plan or conspiracy for the accomplishment 
of any of the foregoing 
chttp://avalon.law.yale.edu/imt/imtconst.asp#art6> 

*® ‘Nuremberg Trial Proceedings Vol. 1: Charter of the International 
Military Tribunal’ (The Avalon Project) 
chttp://avalon law.yale.edu/imt/imtconst.asp#art6> accessed 04 June 
2020. 

40 Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil 
(Penguin Classics, 1963) 257, quoting Donnedieu de Vabres, Le Proces 
de Nuremberg (1947). 
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been satisfactorily proved that they 
were done in execution of, or in 
connection with, any such crime. The 
Tribunal therefore cannot make a 
general declaration that the acts before 
1939 were Crimes against Humanity 
within the meaning of the Charter, but 
from the beginning of the war in 1939, 
War Crimes were committed on a vast 
scale, which were also Crimes against 
Humanity; and insofar as_ the 
inhumane acts charged in the 
Indictment, and committed after the 
beginning of the war, did not 
constitute War Crimes, they were all 
committed in execution of, or in 
connection with, the aggressive war, 
and therefore constituted Crimes 
against Humanity.*! 

There were twenty-two Nazi leaders who were 
indicted. Nineteen were found guilty, of which only two- 
Julius Streicher and Baldur Von Schirach were found 
guilty of crimes against humanity.” A perusal of the 
Nuremberg judgment reveals that the Tribunal was 
prepared to relax its restrictive interpretation in relation to 
a connection to an armed conflict when proscribed acts 





“| Trial of the Major War Criminals before the International Military 
Tribunal, Nuremberg 14 November 1945- 1 October 1946 
chttps://www.loc.gow/rr/frd/Military_Law/pdf/NT_Vol-Lpdb 254; 
also Nuremberg IMT, Judgment and Sentences, reprinted in (1947) 41 
American Journal of International Law 318. 

*® Thid at 365. 
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were perpetrated against the non-German population as 

evidenced in the Tribunal’s own reasoning: 
Von Schirach is not charged with 
commission of War Crimes in Vienna, 
only with the commission of Crimes 
against Humanity.... Austria was 
occupied pursuant to a common plan 
of aggression, so [its] occupation is, 
therefore ‘a crime within the 
jurisdiction of the Tribunal’.... As a 
result, ‘murder, extermination, 
enslavement, deportation, and other 
inhumane acts' and 'persecutions on 
political, racial, or religious grounds' 
in connection with this occupation 
constitute a Crime against 
Humanity.” 

This line of reasoning is reflected in finding Constatin 
Von Neurath guilty of crimes against humanity for 
committing proscribed acts in Czechoslovakia (another 
non-German territory annexed before September 1, 1939) 
before the official declaration of war. Similarly, in 
finding Streicher guilty of crimes against humanity, no 
mention was made to a war nexus.” It is also interesting 
to note that while those found to be guilty of crimes 
against humanity were sentenced to the death penalty 
whereas those who were found guilty of waging an 
aggressive war were sentenced to life imprisonment.” It 





4 Thid at 318. 
44 Thid. 
* Tbid. 
46 Thid at 365. 
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is therefore fair to say that the Tribunal was satisfied with 
a tenuous link to armed conflict while interpreting crimes 
against humanity. 

It remains controversial whether the Nuremberg 
Charter contravened the nullem crimen principle. Some 
felt that the principle of non-retroactivity had to give way 
to the overriding need for accountability for large scale 
atrocities recognized as criminal by all nations.*” 


Entrenchment in Customary International Law and 
Elements of Crimes against Humanity 


Crimes against humanity forms an integral part of the 
Nuremberg principles which were promptly endorsed by 
the United Nations.** In 1950, the International Law 
Commission (ILC) was entrusted with the responsibility 
to formulate the ‘principles of international law’ 
recognized in the Charter of the Nuremberg Tribunal and 


47 Antonio Cassese and Paola Gaeta, Cassesse’s International Criminal Law 
(3" edition, Oxford University Press 2008) 88; see also the treatment 
of the question in Eichmann, 36 ILR 277, 283, SC; R v Finta [1994] 1 
SCR 701. Kelsen argued that such crimes amounted to “open violations 
of the principles of morality generally recognized by civilized peoples 
and [..] morally not innocent or indifferent when they were 
committed” and “according to the public opinion of the civilized 
world, it is more important to bring the war criminals to justice than 
to respect, in their trial, the rule against ex post facto law [...|” in Hans 
Kelsen, ‘The Rule Against Ex Post Facto Laws and the Prosecution of 
the Axis War Criminals’ The Judge Advocate Journal Vol 11(3) 1945 
pp 10-H, cited by M Sanjeeb Hossain in ‘The Search for Justice in 
Bangladesh - An Assessment of the Legality and Legitimacy of the 
International Crimes Tribunals of Bangladesh through the Prism of 
the Principle of Complementarity’ (PhD Thesis, University of 
Warwick, September 2017) at 167. 

8 Resolution 95(1) 
chttp://www.un.org/ga/search/view_doc.asp?symbol-A/RES/95(1)> 
accessed 04 June 2020. 
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in the Judgment of the Tribunal.” In its report, the ILC 
dropped the phrase ‘before or during war’ from the 
definition of ‘crimes against humanity’ but at the same 
time observed that this did not mean the crime could be 
‘committed only during war’ but also ‘before a war in 
connection with crimes against peace.” 

Legal instruments that adopted the concept soon after 
the Nuremberg Charter was formulated includes, as 
discussed earlier, the Control Council Law No. 10 of 1945 
which added ‘rape’, ‘imprisonment’ and ‘torture’ to the 
list of inhumane acts and did not include the requirement 
for the crime to take place in the context of an armed 
conflict.*! It was also adopted in the Tokyo Charter but it 
did not include persecutions on religious grounds.” The 
basis for this exclusion was probably the fact that such 
crimes had not been committed by the Japanese on a large 
scale.°* Examples of subsequent international legal 
instruments that adopted crimes against humanity, with or 





*° Text of the Nitrnberg Principles Adopted by the International Law 
Commission 

chttp://legal.un.org/ilc/documentation/english/a_cn4 12.pdf accessed 
04 June 2020. 

© 1950 ILC Report, p. 124 cited by Phyllis Hwang in ‘Defining Crimes 
Against Humanity in the Rome Statute of the International Criminal 
Court’ (1998) 22(2) Fordham Journal of International Law 462. 

>! Control Council Law No. 10, Punishment of Persons Guilty of War 
Crimes, Crimes Against Peace and Against Humanity, December 20, 
1945, 3 Official Gazette Control Council for Germany 50-55. 

>? In the 2¢ edition of An Introduction to International Criminal Law 
and Procedure, Robert Cryer and others claim that ‘racial and religious 
persecution’ was omitted from Article 5(c) of the Tokyo Charter 
defining the Crimes against Humanity because “such crimes had not 
occurred in that theatre of conflict”. 

* Mohamed E. Badar, ‘From the Nuremberg Charter to the Rome 
Statute: Defining the Elements of Crimes against Humanity’ (2004) 73 
San Diego International Law Journal 82 cited in Sluiter 106. 
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without a nexus to armed conflict includes the Genocide 
Convention™ (without an armed conflict nexus), the 
Convention on the Non-Applicability of Statutory 
Limitations to War Crimes and Crimes against Humanity 
1968°° (without an armed conflict nexus), the Apartheid 
Convention 1973~ (without an armed conflict nexus), and 





>4 The Convention on the Prevention and Punishment of the Crime 
of Genocide was adopted by the United Nations General Assembly on 
9 December 1948 as General Assembly Resolution 260. 
The Convention entered into force on 12 January 1951. 
chttp://www.ohchr.org/EN/ProfessionalInterest/Pages/CrimeOfGeno 
cide.aspx> accessed on 17 March 2017. 

> Convention on the Non-Applicability of Statutory Limitations to 
War Crimes and Crimes Against Humanity (Adopted and opened for 
signature, ratification and accession by General Assembly resolution 
2391 (XXII) of 26 November 1968; Entry into force: 11 November 1970) 
in accordance with article VIII. 

Article I (b ) Crimes against humanity whether committed in time of 
war or in time of peace as they are defined in the Charter of the 
International Military Tribunal, Nitrnberg, of 8 August 1945 and 
confirmed by resolutions 3 (1) of 13 February 1946 and 95 (1) of ll 
December 1946 of the General Assembly of the United Nations, 
eviction by armed attack or occupation and inhuman acts resulting 
from the policy of apartheid , and the crime of genocide as defined in 
the 1948 Convention on the Prevention and Punishment of the Crime 
of Genocide, even if such acts do not constitute a violation of the 
domestic law of the country in which they were committed. 
<http://www.ohchr.org/Documents/ProfessionalInterest/warcrimes.p 
df accessed on 17 March 2017. 

© International Convention on the Suppression and Punishment of 
the Crime of Apartheid (Adopted by the General Assembly of the 
United Nations on 30 November 1973) Article I. 1. The States Parties 
to the present Convention declare that apartheid is a crime against 
humanity and that inhuman acts resulting from the policies and 
practices of apartheid and similar policies and practices of racial 
segregation and discrimination, as defined in article II of the 
Convention, are crimes violating the principles of international law, in 
particular the purposes and principles of the Charter of the United 
Nations, and constituting a serious threat to international peace and 
security 
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the Inter American Convention on _ Enforced 
Disappearance”’ (without an armed conflict nexus). 

The Security Council of the UN, in adopting the 
ICTY Statute required a connection with an armed 
conflict. However, the ‘Tadié Jurisdiction Decision’® 
held that crimes against humanity under customary 
international law need not be linked to international 
armed conflict or any conflict at all, thus making a 
departure from the requirement enumerated in the 
Nuremberg and Tokyo Charters. When it came for the 
Security Council to adopt the ICTR Statute, it dropped the 
requirement of an armed conflict nexus but required 
discriminatory intent in each of the enumerated acts of 
crimes against humanity.°' The ICTR recognised this fact 


<https://treaties.un.org/doc/Publication/UNTS/Volume%%201015/volu 
me-1015-1-14861-English.pdf accessed on 17 March 2017. 
‘Inter-American Convention on Enforced Disappearance 
(Preamble): Reaffirming that the systematic practice of the forced 
disappearance of persons constitutes a crime against humanity; 
<http://www.oas.org/juridico/english/treaties/a-60.html accessed on 
17 March 2017. 

%8 Statute of the International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International Humanitarian Law 
Committed in the Former Yugoslavia Since 1991, annexed to Report of 
the Secretary-General Pursuant to Paragraph 2 of U.N. Security 
Council Resolution 808, U.N. GAOR, May 19, 1993, U.N. Doc $/25704 
(defining crimes against humanity as ‘the following crimes when 
committed in armed conflict, whether international or internal in 
character, and directed against any civilian population: (a) murder; 
(b) extermination; (c) enslavement; (d) deportation; (e) 
imprisonment; (f) torture; (g) rape; (h) persecutions on political, 
racial and religious grounds; (i) other inhumane acts." 

°° Prosecutor v Dusko Tadic, Case No. IT-94_1, ICTY App. Ch., 
Decision on the Defence Motion for Interlocutory Appeal on 
Jurisdiction of 2 Oct. 1995, para. 141. 

© Tbid. 

® International Criminal Tribunal for the Prosecution of Persons 
Responsible for Genocide and Other Serious Violations of 
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in Prosecutor v. Kayishema and Obed Ruzindana™. The 
ICTR Statute was in response to the Rwandan atrocities 
where the Tutsis were singled out for their ethnic origins 
(discrimination on racial grounds Art 3 (h)). Attacks were 
also made against Tutsis and some Hutus who were 
perceived to support the Tutsi dominated government. 
Akayesu® held that discrimination on that basis (i.e. 
political ideology) would satisfy the requirement 
(discrimination on political grounds, Art 3 (h)). Akayesu 
further held that inhumane acts that do not fall within any 
of the discriminatory categories could still be crimes 
against humanity, if the perpetrator intended to commit 
the acts to further his attacks on the group discriminated 
against on one of the discriminatory grounds.“ 

The Rome Conference 1998°, culminating in the 
adoption of the Rome Statute of the International 





International Humanitarian Law Committed in the Territory of 
Rwanda and Rwandan Citizens Responsible for Genocide and Other 
Such Violations Committed in the Territory of Neighbouring States, 
art. 3, U.N. Doc. S/Res/955 (1994), 33 ILL.M. 1598, 1603 (1994) 
(defining crimes against humanity as "the following crimes when 
committed as part of a widespread or systematic attack against any 
civilian population on national, political, ethnic, racial or religious 
grounds: (a) Murder; (b) Extermination; (c) Enslavement; (d) 
Deportation; (e) Imprisonment; (f) Torture; (g) Rape; (h) 
Persecutions on political, racial and religious grounds; (i) Other 
inhumane acts."). 

© Prosecutor v Kayishema and Obed Ruzindana, Case No., ICTR- 
95_1-T, ICTR T. Ch. II, 21 May 1999, para. 130. 

% Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, ICTR T. 
Ch. I, 2 Sept. 1998, para. 583 

& Tbid, para. 584. 

® For a legislative history, see H. von Hebel and D. Robinson, ‘Crimes 
within the Jurisdiction of the Court’, in R. S. Lee (ed.), The International 
Criminal Court: The Making of the Rome Statute- Issues, Negotiations, Results 
(Kluwer, 1999), 79 at 90-103. 
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Criminal Court (Article 7) requires the acts to be 
committed as part of a widespread or systematic attack 
directed against any civilian population with knowledge 
of the attack®’. The Rome Statute emphasises the mens rea 
elements, i.e. ‘knowledge of the attack’. There was a 
concern during the Rome Conference, prior, to the 
adoption of the Statute, how to differentiate between a so 
called ‘crime wave’ or anarchical behaviour, for example, 
after a natural disaster which even if ‘widespread’ will not 
by itself constitute crimes against humanity. The phrase 
‘knowledge of attack’ therefore serves the purpose that an 
accused was aware of the context of a widespread or 
systematic attack directed against a civilian population in 
which he carried out a proscribed act. Thus, ensuring a so 
called ‘crime wave’ absent the context will not be crimes 





° Art 7 For the purpose of this Statute, ‘crime against humanity 
means any of the following acts when committed as part of a 
widespread or systematic attack directed against any civilian 
population, with knowledge of the attack: (a) Murder; 
(b)Extermination; (c) Enslavement; (d) Deportation or forcible 
transfer of population; (e) Imprisonment or other severe deprivation 
of physical liberty in violation of fundamental rules of international 
law, (f) Torture; (g) Rape, sexual slavery, enforced prostitution, forced 
pregnancy, enforced sterilization, or any other form of sexual violence 
of comparable gravity; (h)Persecution against any identifiable group 
or collectivity on political, racial, national, ethnic, cultural, religious, 
gender as defined in paragraph 3, or other grounds that are universally 
recognized as impermissible under international law, in connection 
with any act referred to in this paragraph or any crime within the 
jurisdiction of the Court; (i) Enforced disappearance of persons; (j) 
The crime of apartheid; (k) Other inhumane acts of a similar character 
intentionally causing great suffering, or serious injury to body or to 
mental or physical health. 

* Tid. 
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against humanity®. Enforced disappearance and 
apartheid were included as new punishable acts. The 
scope of some proscribed acts in other international 
instruments, like deportation, imprisonment and rape 
were expanded. The Rome Statute added ‘forcible 
transfer of population’ as an alternative to ‘deportation’ 
(Art 7 (d)). The offence of ‘imprisonment’ has been 
expanded to include ‘other severe deprivation of physical 
liberty in violation of fundamental rules of international 
law’ (Art 7 (e)). Under ‘sexual offences’ the Rome Statute 
adds ‘ sexual slavery, enforced prostitution, forced 
pregnancy, enforced sterilization, or any other form of 
sexual violence of comparable gravity’ (Art 7 (g)), to the 
existing offence of ‘rape’ as enumerated in international 
legal instruments that preceded the Rome Statute. 
‘Persecution’ under the Rome Statute requires a 
discriminatory animus in that, it must be ‘against any 
identifiable group or collectivity’ on discriminatory 
grounds including ‘political, racial, national, ethnic, 
cultural, religious, gender’ as defined in paragraph 3 of 
the Statute, or ‘other grounds that are universally 
recognized as impermissible under international law’ (Art 
7 (h)). The requirement that the widespread or systematic 
attack be on a civilian population was a new requirement 
introduced by the Rome Statute. This new development 
was never a requirement enumerated in past definitions of 
crimes against humanity and had in fact been explicitly 





°8 H. von Hebel and D. Robinson, ‘Crimes within the Jurisdiction of 
the Court’, in R. S. Lee (ed.), The International Criminal Court: The Making 
of the Rome Statute - Issues, Negotiations, Results (Kluwer, 1999), 94-5, 98. 
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rejected in ICTY case law.” However, Robinson argues 
that the definition of crimes against humanity under the 
Rome Statute is not an innovation but reflective of the 
developments of international humanitarian law since 
Nuremberg.” Article 7 furthermore requires that the 
widespread or systematic attack be carried it pursuant to 
or in furtherance of a State or organizational policy to 
commit such an attack. 

Apart from the definitions enumerated in the 
aforementioned international instruments, a few domestic 
prosecutions of crimes against humanity took place, in 
several jurisdictions ranging from Israel to Canada, which 
are also important sources. The Eichmann trial in Israel, 
Barbie in France, Touvier again in France, and Finta in 
Canada were all notable domestic prosecutions.” 

The ICC Elements of Crimes” and instruments of 
other tribunals like the Special Court for Sierra Leone” 
contains definitions of crimes against humanity and a 
comparable list of inhumane acts that would constitute the 
crime. In the aftermath of the constitution of ICTY, ICTR 
and more importantly, post Rome Statute of 1998 - 





® Goran Sluiter, “Chapeau Elements” of Crimes Against Humanity in 
the Jurisprudence of the UN Ad Hoc Tribunals in Leila Nadya Sadat 
(ed.) Forging a Convention for Crimes against Humanity (Cambridge 
University Press) 108. 

© Darryl Robinson, ‘Defining Crimes against Humanity at the Rome 
Conference’ (1999) 93 American Journal of International Law 43. 
“Linton (n 2) 232; Fédération Nationale des Déportés et Internés 
Résistants et Patriotes and Others v. Barbie, Court of Cassation 
(Criminal Chamber), 20 December 1985, 78 L.L.R. 125; Touvier 100 ILR 
338; R v. Finta [1994] 1 S.C.R. 701 (Can.) 

? ICC, ‘Elements of Crime’ (ICC Website 2011) <https://www.icc- 
cepi.int/NR/rdonlyres/336923D8-A6AD-40EC-AD7B- 
45BF9DE73D56/0/ElementsOfCrimesEng.pdf> accessed 04 June 2020. 
® Art 2 <http://www.rscsl.org/Documents/scsl-statute.pdf> 
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‘widespread or systematic attack directed against any 
civilian population’ is now considered a_ standard 
contextual threshold for the contemporary definition of 
crimes against humanity. This contextual threshold 
requirement is critically examined in conjunction with the 
Bangladeshi Statute in the next part of the paper and as a 
corollary issue the ‘policy’ element ie. that the 
widespread or systematic attack be in pursuance or in 
furtherance of a State or organisational policy. Attention 
is also paid to its customary status. 

While the requirements in the definitions of crimes 
against humanity contained in the legal instruments 
mentioned vary, in light of the wide support the concept 
of crimes against humanity has garnered since the 
formulation of the Nuremberg Charter, it can be said that 
it is firmly entrenched in customary international law 
today. Whether or not that was the case prior to the last 
decade of the 20" century is contentious. The idea of a 
convention on crimes against humanity has been mooted 
and in 2013 the ILC placed the issue on its agenda.” 

Generally, the elements of crimes against humanity, 
today is understood as: the act is inhumane in nature and 
character, causing great suffering, or serious injury to 
body or to mental or physical health; the act is committed 
as part of a widespread or systematic attack; and the act is 
committed against members of the civilian population.” 





“4 For discussion on the possible convention see M. Cherif Bassiouni, 
‘Crimes against Humanity: The Need for a Specialized Convention’ 
(1994) 31 Columbia Journal of Transnational Law 457; also see the 
Crimes against Humanity initiative, discussed in Leila Sadat (ed.), 
Forging a Convention on Crimes against Humanity (Cambridge, 2011) 
® Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, ICTR T. 
Ch. I, 2 Sept. 1998, para. 578 
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Bangladeshi Statute-International Crimes (Tribunals) 
Act 1973 


Section 3(2)(a) International Crimes (Tribunals) Act 1973 

defines ‘Crimes against humanity’ as: 
namely, murder, extermination, 
enslavement, deportation, 
imprisonment, abduction, 
confinement, torture, rape or other 
inhumane acts committed against any 
civilian population or persecutions on 
political, racial, ethnic or religious 
grounds, whether or not in violation of 
the domestic law of the country where 
perpetrated; 

Examination of the legislative history of the said Act 
reveals that the framers were inspired by the Nuremberg 
Charter. As Linton points out, the Bangladeshi Statute is 
an ‘adaptation’’° which came with certain changes. For 
instance, in addition to ‘murder’, ‘extermination’, 
‘enslavement’, ‘deportation’ and ‘other inhumane acts’, 
the ICTA definition of ‘crimes against humanity’ added 
the specific acts of ‘imprisonment’, ‘abduction’, 
‘confinement’, ‘torture’ and ‘rape’.”’ ‘Ethnicity’ was 
added to the provision relating to persecution and the 
armed conflict nexus was eliminated by the decision to 
not include the phrase ‘before or during the war’. 





© Suzannah Linton, ‘Completing the Circle: Accountability for the 
Crimes of the 1971 Bangladesh War of Liberation’ (2010) 21(2) 
Criminal Law Forum 191, 231. 

7 Tbid at 231. 

78 Tbid at 231. 
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Nexus to armed conflict requirement 


Geoffrey Robertson criticises the Bangladeshi 
Tribunals for not establishing that the crimes enumerated 
in the Nuremberg Charter required a nexus to a conflict 
between states and that by 1971 that nexus was no longer 
required. The said crimes were ‘available (but not availed 
of) for civil wars before its true scope was identified in 
Tadic’™(the ICTY ruling that there is no requirement of a 
nexus to armed conflict). For Robertson, it was important 
to acknowledge that the crimes in the Nuremberg Charter 
came with a caveat that they can only be committed in 
international armed conflict.*” He concedes that with 
India’s entry into the war in the latter stages, the conflict 
took an ‘international’ character and he also agrees that 
India had been providing material support to the war 
effort before its official entry. However, the early parts of 
the conflict post ‘Operation Searchlight’ Robertson 
defines as ‘a purely internal all Pakistan internecine 
war’®'. He argues that by using dates on indictment 
(considering India’s material support to the cause from 
the early part of the conflict gave the conflict an 
‘international’ character) the connection to an 
‘international’ armed conflict could have been maintained 
and criticises the Bangladeshi Tribunals for tasking the 





” Geoffrey Robertson QC, ‘Report on the International Crimes 
Tribunal of Bangladesh’ (International Forum for Democracy and 
Human Rights 2015)  <http://www-barhumanrights.org-uk/wp- 
content/uploads/2015/02/REPORT-ON-THE-INTERNATIONAL- 
CRIMES-TRIBUNAL-OF-BANGLADESH pdf» 96. 

8° Tbid at 95. 

*! Tid. 
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prosecution to do so.” To maintain a requirement to an 
armed conflict of international character, would have 
meant that the atrocities in the early part of the conflict 
could never be termed as ‘crimes against humanity’ and 
there is the associate issue of finding a precise date from 
whence forth the conflict took an ‘international’ 
character. If it is the official date of India’s entry into war 
effort, then it would have been the last days of the conflict 
meaning the vast majority of the atrocities cannot be 
described as ‘crimes against humanity’. If it is earlier, as 
Robertson suggested, India’s material help to the war 
effort gave the conflict an ‘international’ character, much 
earlier than its official entry, what is to be that precise 
date? Robertson suggests that the Tribunals could have 
decided that crimes against humanity can take place in a 
civil war and the requirement in the Nuremberg Charter 
is simply a jurisdictional limitation applicable to the 
Nuremberg trials for crimes committed by the Nazis in 
Europe. He does, however, concede that this is the 
approach the Supreme Court took in the Molla* case.® 
Keeping the principle of sovereignty aside, did the 
Bangladeshi legislature actually err in not maintain a 
nexus to an armed conflict? What was the customary law 
status of the notion in 1973? 





® Thid. 
83 Tbid. 
54 Government of Bangladesh v Abdul Quader Molla (2013) Criminal 
Appeal nos. 24-25 of 2013 


<https://bangladeshtrialobserver files. wordpress.com/2014/02/abdul- 
quader-molla-sc-appellate-division-judgment.pdf> accessed 04 June 
2020. 

5 Geoffrey Robertson QC (n 79) 95. 
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Today, the vast majority of legal instruments 
mentioned earlier in the paper and case precedents from 
ICTY and ICTR jurisprudence opposes a nexus to an 
armed conflict. The requirement was present in the 
Nuremberg Charter (as discussed) but it is considered as 
a ‘jurisdictional’ limitation.“ The ICTY Statute did 
include the nexus but the Tadic case (discussed earlier) 
rightly decided that it was an aberration and indeed a 
nexus is not required. 

It has been mentioned earlier that the Allied Control 
Council, while adopting the Control Council Law No. 10 
did not feel obliged to maintain the armed conflict nexus. 
Subsequent military case laws differ as well. The 
Ohlendorf and Altstotter cases decisions concluded that 
the connection was unnecessary. A number of 
Conventions like the Genocide Convention, the 
Convention on the Non Applicability of Statutory 
Limitations to War Crimes and Crimes against Humanity 
1968 came before the events of 1971 and did not feel the 
need to include an armed conflict nexus. Similarly, the 
Apartheid Convention came in 1973, the same year the 
Bangladeshi Statute was enacted and it too did not require 
a connection to armed conflict. The Inter American 
Convention on Enforced Disappearance came into being 
in 1994, yet it did not include a requirement in the 
definition that proscribed acts had to take place before or 
during an armed conflict. 

The International Law Commission’s (ILC) 1951 
Draft Code of Offences Against the Peace and Security of 





86 Diane Orentlicher, ‘Settling Accounts: The Duty to Prosecute 
Human Rights Violations of a Prior Regime’ (1991) 100 Yale Law 
Journal 2537, 2588-90. 
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Mankind showed a nexus between armed conflict and 
crimes against humanity. However, the ILC eliminated 
the requirement in the 1954 Draft Code*’. On 12 
December UN General Assembly, adopted resolution 
52/135, entitled ‘Situation of Human Rights in 
Cambodia’.** The said resolution endorsed that the 
Khmer Rouge regime committed the most serious human 
rights violations and that no Khmer Rouge leader was 
brought to justice. I also took note of the request made by 
Cambodian authorities for assistance in responding to 
past violations of Cambodian and international law, 
including the possibility of appointment, by the Secretary 
General, a group of experts to examine the evidence of 
Khmer Rouge atrocities and propose further measures. In 
July 1998, pursuant to resolution 52/135, the UN 
Secretary General appointed a group of experts with a 
mandate to undertake an evaluation of existing evidence 
to determine the nature of crimes committed by the 
Khmer Rouge between 1975 to 1979. The Group was also 
tasked to assess the feasibility of bringing the Khmer 
Rouge leaders to justice before an international or 
national criminal jurisdiction and the manner it could be 
done via, apprehension, detention or extradition to be 
determined by consultations with governments 
involved. In para 71 of its Report the Group of Experts 





*” Phyllis Hwang (n 32) 464. 

88 UNGA, ‘Situation of human rights in Cambodia’ UNGA Resolution 
A/RES/52/135 (27 February 1998) 
shttps://undocs.org/en/A/RES/52/135> accessed 04 June 2020. 

8° ‘Report of the Group of Experts for Cambodia established pursuant 
to General Assembly resolution 52/135 para. 6 
chttp://wwwl.umn.edu/humanrts/cambodia-1999.htmb> accessed 04 
June 2020. 
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for Cambodia” 


(the Group), examined the issue of the 
nexus of armed conflict to that of crimes against 
humanity. It noted that if the nexus was still required as 
of 1975, then the Khmer Rouge’s atrocities could not be 
termed as crimes against humanity. It also noted that 
historians have not linked the bulk of Khmer Rouge 
atrocities to armed conflict. However, the Group believed 
that for the purpose of considering a jurisdiction to 
prosecute Khmer Rouge officials, the inclusion of crimes 
against humanity was legally justified.?' It offered its 
opinion that by 1975 the bond between armed conflict and 
crimes against humanity appears to have been severed.” 
The Group in its report looks at the developments since 
Second World War and noted that the ILC dropped the 
nexus in its 1954 Draft Code (discussed earlier in this 
passage). The Group also took note of State views in 
drafting the 1968 Convention on the Non-Applicability of 
Statutory Limitations to War Crimes and Crimes Against 
Humanity (mentioned in the preceding paragraph of this 
paper) suggesting that the nexus was not necessary.”° 
Although Pakistan did not ratify the 1968 Convention it 
voted in favour. Niall Macdermot argued that Pakistan’s 
affirmative vote reflected acceptance that crimes against 
humanity was not ‘restricted to international war 
situations’. The Group of Experts of experts for 
Cambodia, in its report, further noted that the 





* Thid. The people involved in this effort can be viewed in the annex 
part of the report. 

*! Thid at para. 71. 

” Tbid. 

°® Thid at para. 71. 

°* Niall Macdermot, ‘Crimes against Humanity in Bangladesh’ (1973) 
7(2) The International Lawyer 482-83. 
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prosecutions of the Khmer Rouge leaders for such 
violations (meaning crimes against humanity) will not 
violate a fair and reasonable reading of the nullem crimen 
principle.” It is therefore submitted that while there is no 
requirement to have an armed conflict nexus today, 
equally the Bangladeshi legislature cannot be faulted, in 
light of the developments since the Nuremberg Charter, 
for not maintaining an armed conflict nexus in the 
definition of crimes against humanity in 1973. 
Discriminatory Animus Requirement 


It is well settled now, that, with the exception of the 
ICTR (Art 3),”° a discriminatory intent is not required in 
customary law except only in relation to the crimes of 
‘persecution.’*’ In Akayesu”® the Appeals Chamber of the 
ICTR unequivocally held that the discriminatory intent 
requirement is only limited to the Tribunal (i.e. the events 
in Rwanda to which the ICTR is applicable). However, 
some domestic prosecution cases took an approach that 





® ‘Report of the Group of Experts for Cambodia established pursuant 
to General Assembly resolution 52/35 
chttp://wwwl.umn.edu/humanrts/cambodia-1999.html> para. 71 cited 
by M Sanjeeb Hossain in “The Search for Justice in Bangladesh - An 
Assessment of the Legality and Legitimacy of the International Crimes 
Tribunals of Bangladesh through the Prism of the Principle of 
Complementarity’ (PhD Thesis, University of Warwick, September 
2017) at 178. 


°*© Prosecutor v. George Rutaganda, Case No. ICTR-96-3, ICTR T. Ch. 
I, 6 Dec. 1999, paras. 71-4. 

%” Prosecutor v. Zoran Kupresic and Others, Case No. IT-95-16-T, 
ICTY T. Ch. II, 14 Jan 2000, paras 558, 570. 

°8 Akayesu, Case No. ICTR A. Ch. 1 June 2001, paras 461-9. 
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required a discriminatory animus. For example, the 
French cases of Barbie” and Touvier'” suggested that a 
policy of discrimination is required in relation to crimes 
against humanity. The Rome Statute does not require 
crimes against humanity to be committed with 
discriminatory intent (except for the crime of 
“persecution’). The instrument for the Special Court for 
Sierra Leone similarly does not require the discriminatory 
animus. 

In relation to the crime of ‘persecution’, 
discriminatory intent is indeed required. Art 5(h) of the 
ICTY" and Art 3(h) of the ICTR'” define ‘persecution’ 





°° Fédération Nationale des Déportés et Internés Résistants et 
Patriotes and Others v. Barbie, Court of Cassation (Criminal 
Chamber), 20 December 1985, 78 LL.R. 

100 Touvier 100 ILR 338 (Cour d’ Appel) (Appellate Court). 

10! Statute of the International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International Humanitarian Law 
Committed in the Former Yugoslavia Since 1991, annexed to Report of 
the Secretary-General Pursuant to Paragraph 2 of U.N. Security 
Council Resolution 808, U.N. GAOR, May 19, 1993, U.N. Doc $/25704 
(defining crimes against humanity as ‘the following crimes when 
committed in armed conflict, whether international or internal in 
character, and directed against any civilian population: (a) murder; 
(b) extermination; (c) enslavement; (d) deportation; (e) 
imprisonment; (f) torture; (g) rape; (h) persecutions on political, 
racial and religious grounds; (i) other inhumane acts." 

12 International Criminal Tribunal for the Prosecution of Persons 
Responsible for Genocide and Other Serious Violations of 
International Humanitarian Law Committed in the Territory of 
Rwanda and Rwandan Citizens Responsible for Genocide and Other 
Such Violations Committed in the Territory of Neighbouring States, 
art. 3, U.N. Doc. S/Res/955 (1994), 33 LL.M. 1598, 1603 (1994) 
(defining crimes against humanity as “the following crimes when 
committed as part of a widespread or systematic attack against any 
civilian population on national, political, ethnic, racial or religious 
grounds: (a) Murder; (b) Extermination; (c) Enslavement; (d) 
Deportation; (e) Imprisonment; (f) Torture; (g) Rape; (h) 
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on political, racial or religious grounds. Art 7(1)(h) of the 
Rome Statute’ contains within itself a more expanded 
list adding ‘national’, ‘ethnic’, ‘cultural’, or ‘gender’ 
grounds to the list of prohibited grounds in ICTY and 
ICTR. It also includes ‘other grounds that are universally 
recognized as impermissible under international law’ and 
the additional requirement that persecution be committed 
in connection ‘with any act referred to in this paragraph’ 
(i.e. any other listed acts within Art 7(1)) or ‘any crime 
within the jurisdiction of the Court’.'“ 

In Kordic and Cerkez'*the ICTY Tribunal noted that 
the crime of persecution needs ‘careful’ and ‘sensitive’ 
development in light of the nullum crimen sine lege 
principle. This was so because the Tribunal felt that the 


treaties or case laws do not provide a comprehensive list 





Persecutions on political, racial and religious grounds; (i) Other 
inhumane acts.”). 

13 Art 7 For the purpose of this Statute, ‘crime against humanity’ 
means any of the following acts when committed as part of a 
widespread or systematic attack directed against any civilian 
population, with knowledge of the attack: (a) Murder; 
(b)Extermination; (c) Enslavement; (d) Deportation or forcible 
transfer of population; (e) Imprisonment or other severe deprivation 
of physical liberty in violation of fundamental rules of international 
law,; (f) Torture; (g) Rape, sexual slavery, enforced prostitution, forced 
pregnancy, enforced sterilization, or any other form of sexual violence 
of comparable gravity; (h)Persecution against any identifiable group 
or collectivity on political, racial, national, ethnic, cultural, religious, 
gender as defined in paragraph 3, or other grounds that are universally 
recognized as impermissible under international law, in connection 
with any act referred to in this paragraph or any crime within the 
jurisdiction of the Court; (i) Enforced disappearance of persons; (j) 
The crime of apartheid; (k) Other inhumane acts of a similar character 
intentionally causing great suffering, or serious injury to body or to 
mental or physical health. 

14 Thid. 

15 Prosecutor v. Kordic and Cerkez, ICTY T. Ch. III, Judgment, IT-95- 
14/2-T 26 February 2001, para. 694. 
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of acts that can be considered as constituting the crime of 
‘persecution’. The Tribunal in Kordic and Cerkez was 
also cognisant of the fact that ‘persecution’ as such is not 
known in the world’s major criminal justice systems. ' 
Notwithstanding, the virtuous concern of the ICTY 
Tribunal, many would (this writer included!) be troubled 
by such assertions. Many of the so-called world’s major 
criminal justice systems also happen to be the more 
‘influential’ and ‘powerful’ ones with ‘chequered’ past. 
Often times it’s a country that has won its independence 
through armed struggle and has actually witnessed its 
population subjected to forms of ‘persecution’ by an 
oppressive regime (in many cases foreign powers) that 
would find the need to legislate against ‘crimes of 
persecution’ post transition to independence (as in the 
case of Bangladesh) or post atrocities inflicted upon its 
populace. There may well be a paucity of legislation 
covering ‘persecution’ in the so-called world’s major 
criminal justice systems because they did not need one. 
In Kupreskic et al.'"’, the Trial Chamber of the ICTY 
espoused its view on the need for precise language in 
defining ‘persecution’ and that ‘it is not enough to define 
a core assortment of acts and to leave peripheral acts in a 
state of uncertainty...there must be clearly defined limits 
on the types of persecution’.'°’ When Art 7(1)(h) of the 
Rome Statute was drafted (list of discriminatory grounds), 
it cautiously but deliberately added ‘other grounds that are 





106 Thid. 

‘0 Kupreskic et al: Prosecutor v. Josipovic, Sanitic, Z. Kupreskic, M. 
Kupreskic, V. Kupreskic and Papic ICTY T. Ch. II, Judgment, IT-95- 
16-T, 14 January 2000. 

108 Thid. para 618 
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universally recognised as impermissible under 
international law.’ The term ‘universal’ denotes a high 
threshold. Cryer contends that a high standard was 
considered necessary in order to satisfy the principle of 
legality.!° 

The customary status is unclear in relation to the 
Rome Statute’s additional requirement of ‘persecution’ be 
committed in connection with any crime within the 
Court’s jurisdiction (Art 7 (1) (h)) or in conjunction with 
any other listed act within Art 7(1). ICTY Tribunal 
jurisprudence in Kupreskic et al. "0 noted that Art 7(1)(h) 
is not consonant with customary international law.''' The 
ICTY Trial chamber did concede that the Rome Statute 
may well be indicative of opinion juris of many States.'!” 

At the time of adoption, many States expressed 
concerns at the ‘possible elasticity of the concept of 
persecution,’''* to perhaps include discriminatory 
practices within member states that may well be issues of 
human rights violations but if classified as ‘persecution’ 
will engage prosecutions. The rationale behind the 
additional requirement that the ‘persecution’ be 
connected to any other listed act in Art 7(1) or a crime 
within the Court’s jurisdiction ensures at least a context 
of more recognised form of criminality.'' Cassese, 





109 Robert Cryer et al., An Introduction to International Criminal Law and 
Procedure (34 ed, Cambridge University Press 2014) 257. 

10 Kupreskic et al: Prosecutor v. Josipovic, Sanitic, Z. Kupreskic, M. 
Kupreskic, V. Kupreskic and Papic ICTY T. Ch. II, Judgment, IT-95- 
16-T, 14 January 2000, para 580. 

" Thid. 

'? Thid. 

13 Cryer (n 35) 257. 

44 Thid. 
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however, argues that the requirement is inconsistent with 
the elimination of the general nexus (generally crimes 
against humanity need not have a discriminatory animus) 
requirement in the Nuremberg Charter and therefore is a 
restriction on customary law.' 

The Bangladeshi Statute includes ‘persecution’ on 
political, racial, ethnic or religious grounds (Section 
3(2)(a) International Crimes (Tribunals) Act 1973 
definition of crimes against humanity). Of the 
discriminatory grounds provided for in the Bangladeshi 
Statute, only ‘persecution’ based on ‘ethnicity’ was not 
present in the Nuremberg Charter, ICTY or ICTR. The 
other grounds, ‘political’, ‘racial’ or ‘religious’ grounds 
were all present within the definition of crimes against 
humanity as enumerated in the Nuremberg Charter (Art 
6(c)), ICTY (Art 5 (h)) and ICTR (Art 3 (h)). However, 
as already mentioned, the Rome Statute does provide an 
‘ethnic’ ground for ‘persecution’ in its definition (Art 7 
(1) (h)). 

In Chief Prosecutor Versus Motiur Rahman Nizami''® 
the Bangladeshi Tribunal found the accused Nizami 
guilty, among other charges, the charge of committing 
murders, rape and persecution in the village Karamja (this 
was Charge No. 4 against the accused). Under this charge, 
the accused was alleged to have planned, conspired and 
directed the killing of a resident (Habibur Rahman Sarder) 
of the village in April 1971 for allegedly helping freedom 
fighters. In the following month, under the accused’s 





'® Antonio Cassese, Paolo Gaeta and John R. W. D. Jones (eds.), The 
Rome Statute of the International Criminal Court: A Commentary (Oxford 
University Press 2002) 376. 

6 Chief Prosecutor v. Motiur Rahman Nizami ICT(1) BD 03 of 2011. 
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leadership, group of Pakistani soldiers and collaborators 
surrounded the house of Megha Thakur, a local family, 
killing members of the family, gang raping women 
(Thakur’s daughter and daughter in law and at least two 
other women) and looted the house. A nearby house 
belonging to the Pramanik family was destroyed and set 
on fire. The Tribunal found the accused was present in 
person for both the occurrences beyond reasonable doubt 
and found him guilty for substantially contributing the 
actual commissions of the offences of murder, rape and 
persecution as crimes against humanity. 

It is well accepted that during the atrocities of 1971, 
the Hindu population was singled out for brutal treatment 
by the Pakistani armed forces and _ their local 
collaborators. People were indeed being persecuted based 
on their ethnicity, real or perceived. The provisions within 
the Bangladeshi Statute simply reflect that: some forms of 
crimes against humanity, namely ‘persecution’ did take 
place on the grounds of ‘ethnicity’ as much as for 
political, racial or religious reasons. 

Following on from the above discussion, 
discriminatory animus is not required in customary law 
except in relation to the prohibited act of ‘persecution’. 
The current customary law status of rules pertaining to the 
crime of ‘persecution’ as enumerated in the Rome Statute 
is uncertain as evidenced in ICTY Tribunal jurisprudence 
and academic commentaries. Even if the rules were 
reflective of custom, there was no possibility of a 1973 
Act to follow a custom that emerged almost three decades 
later (Rome Statute came into effect in 2002) without 
engaging the nullem crimen principle. 
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Contextual Threshold and the Policy Requirement 


Absent from the text of the Bangladeshi Statute of 
1973 is the now standard requirement of widespread or 
systematic attack on any civilian population. There are 
three different strands of thought on this issue. Some 
commentators feel that without this contextual threshold, 
being proven by a prosecution, the proscribed acts cannot 
be considered an ‘international crime’.''’ While others 
argue that the onus is upon the Bangladeshi tribunals to 
establish the state of customary international in 1971 and 
to rule whether crimes against humanity in 1971 could 
only occur through a widespread or systematic attack.''® 
Yet another school of thought is of the view that 
widespread or systematic attack on any civilian 
population emerged as the accepted formulation for the 
contextual threshold (thus reflecting customary 
international law) only in the last decade of the twentieth 
century.!!° 

Beginning with the last assertion, that the emergence 
of the notion ‘widespread or systematic attack on a 
civilian population’ came to be accepted as the standard 
formulation for the contextual threshold only in the 
1990’s; Cryer provides a disclaimer that ‘some aspects of 
the definition of these terms remains to be resolved.’ !”° It 
is now accepted post Akayesu,'*! that the ‘test’ of whether 
an act carried out was in the context of a widespread or 





1” Geoffrey Robertson QC (n 79) 96. 

48 Tinton (n 2) 233. 

9 Robert Cryer (n 35) 234. 

20 Tid at 234. 

I Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, ICTR T. 
Ch. I, 2 Sept. 1998, para. 579. 
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systematic attack is disjunctive. This means that only 
‘widespread’ or ‘systematic’ needs to be proved. The 
Akayesu clarification was important because the French 
version of the ICTR Statute referred to the phrase 
‘conjunctively’ (généralisée et — systématique).'” 
However, Cryer is of the view that defining ‘attack’ 
requires a minimal aspect of both widespread and 
systematic. '?* He arrives at this conclusion by relying on 
ICTY Tribunal jurisprudence in Prosecutor v. Haradinaj, 
Balaj and Brahimaj'™ which indicated that ‘an attack 
directed against a civilian population’ entails some 
modest degree of scale and organisation. '” This rationale 
is also reflected in Art. 7(2)(a) of the Rome Statute. !”° 
There are commonalities in ICTY, ICTR, SCSL 
(Sierra Leone) and ICC (International Criminal Court) 
jurisprudence in defining the term ‘widespread.’ The 





Article 3: Crimes contre Phumanité: Le Tribunal international pour 
le Rwanda est habilité a juger les personnes responsables des crimes 
suivants lorsqu’ils ont été commis dans le cadre d’une attaque 
généralisée et systématique dirigée contre une population civile quelle 
qu’elle soit, en raison de son appartenance nationale, politique, 


ethnique, raciale ou 
religieuse...<https://legal.un.org/avl/pdf/ha/ictr EF.pdf> accessed 04 
June 2020. 

3 Cryer (n 35) 235. 


24 Prosecutor v. Haradinaj, Balaj and Brahimaj, ICTY T. Ch. I, 
Judgment, IT-04-48-T, 3 April, 2008, para. 122. 

5 Thid, para. 122. 

R6 Art 7 (2) (a) “Attack directed against any civilian population” 
means a course of conduct involving the multiple commission of acts 
referred to in paragraph | against any civilian population, pursuant to 
or in furtherance of a State or organizational policy to commit such 
attack. chttps://www.icc-cpi.int/resource-library/documents/rs- 
eng.pdP accessed 04 June 2020. 
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ICTY Tribunal in Kunarac,'*’ ICTR in Nahimana,'* the 
SCSL in Taylor'”’and the ICC in Al Bashir (arrest warrant 
case)'*” generally connotes ‘large scale nature of the 
attack and the number of victims.’ ’ICTY Tribunal 
jurisprudence goes further in Kordic and Cerkez'” 
holding that while ‘widespread’ would typically mean a 
collection of numerous inhumane acts, a singular act of 
‘exceptional magnitude’ could also be described as 
widespread. '** 

The other term that may require proof of the 
disjunctive test is ‘systematic’. There has been some 
small divergence in the interpretation of the term in ICTY 
and ICTR tribunal jurisprudence. For instance, 
Akayesu,'** defines ‘systematic’ as thoroughly organised 
following a regular pattern based on a ‘common’ policy 
and involves substantial resources public or private.'* 
Kai Ambos contends that while a significantly high 
threshold is required to prevent ‘non-widespread crimes’ 
from being labelled as crimes against humanity, Akayesu 





7 Prosecutor v. Kunarac, Kovac and Vukovic ICTY T. Ch. II, 22 
February 2001, para. 428. 

8 Prosecutor v. Nahimana, Barayagwiza and Ngeze, A. Ch. Judgment, 
ICTR-99-52-A, 28 November 2007, para. 920. 

% Prosecutor v. Taylor, T. Ch. I, Judgment, SCSL-03-O1-T, 18 May 
2012, para. 511. 

5° Prosecutor v. Al Bashir (Decision on the Prosecutor’s Application 
for a Warrant of Arrest against Al Bashir), ICC PTC I, 4 March 2009, 
para. 81. 

51 Cryer et al (n 35) 235. 

'8? Prosecutor v. Kordic and Cerkez, ICTY T. Ch. III, Judgment, IT-95- 
14/2-T 26 February 2001, para. 101. 

83 Tbid at para. 101. 

54 Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, ICTR T. 
Ch. I, 2 Sept. 1998, para. 580. 

85 Tbid. para. 580. 
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definition ‘sets the bar too high’.'°° ICTY Tribunal in 
Kunarac'*’ for example, defines the term as ‘organised 
nature of acts of violence and the improbability of their 
random occurrence’.'** Kunarac relies on Tadic'*? Trial 
Chamber judgment which stresses the need to separate 
‘isolated’ or ‘random’ acts from crimes against humanity 
and it is this need that led to the inclusion of the 
requirement that acts be directed against a civilian 
population and that ‘a finding of widespreadness, which 
refers to the number of victims, or systematicity, 
indicating that a pattern or methodical plan is evident, 
fulfils this requirement.’ The ICTR itself has simplified 
the Akayesu requirement in Nahimana'*' and echoes 
Kunarac in defining ‘systematic’ as ‘the organised nature 
of the acts of violence and the improbability of their 
random occurrence’.'** The Tadic case in its judgment 
approves the possibility of a single act against a single 
victim or a limited number of victims could qualify as a 
crime against humanity so long there is a connection with 
a widespread or systematic attack against a civilian 


population (Vukovar Hospital Decision).'¥ 





8° Kai Ambos and Steffen Wirth, ‘The Current Law of Crimes against 
Humanity: An analysis of UNTAET Regulation15/2000° (2002) 13 
Criminal Law Forum 1, 18-20. 

87 Prosecutor v. Kunarac, Kovac and Vukovic ICTY T. Ch. II, 22 
February 2001, para. 94. 

88 Thid at para. 94. 

8° Tadic, ICTY T. Ch. II, Judgment, 3 March 2000, para. 648. 

M40 Thid at para. 648. 

‘41 Prosecutor v. Nahimana, Barayagwiza and Ngeze, A. Ch. Judgment, 
ICTR-99-52-A, 28 November 2007, para. 920. 

'? Thid at para. 920. 

13 The Prosecutor v. Mile Msksi, Miroslav Radi, and Veselin 
Ljivan-anin, Review of the Indictment Pursuant to Rule 61 of the Rules 
of Procedure and Evidence, Case No. IT-95-13-R6l, T.Ch.1, 3 Apr. 1996 
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It is evident from the reading of the Rome Statute Art 
7(2)(a) and the Tadic judgment (dated 3 March 2000), that 
one of the reasons for the emergence of contextual 
threshold in the 1990’s was to exclude the so-called 
‘random’ crimes, which notwithstanding even 
multiplicity, absent the context of a widespread or 
systematic attack against a civilian population (a sense of 
collectivity drawn from the scale and coordination) will 
not qualify as ‘crimes against humanity.’ This is the 
‘policy’ element and in theory this serves to differentiate 
the two kinds, namely, that crimes take place in pursuance 
of an organizational policy (state, government or 
otherwise). This is controversial. 

The Nuremberg Charter did not explicitly require the 
existence of a State or organizational policy. However, as 
noted in the Tadic judgment,'“ the Nuremberg Tribunal 
stressed that the inhumane acts of crimes against 
humanity were committed as part of a policy of terror and 
were in many cases organised and systematic.“ In the 
Justice case'“’ decided under the Control Council Law 
10'*”, some feel that the tribunal indicated that there must 





(Vukovar Hospital Decision). Para 30. Cited in Tadic Judgment, para. 
649. 

M4 Tadic, ICTY T. Ch. II, Judgment, 3 March 2000, para. 649. 

4 Thid at para. 649. 

M6 Trial of Josef Altstotter and Others (Justice case), Vol. VI, Law 
Reports of Trials of War Criminals (U.N. War Crimes Commission 
London, 1949) 79-80. 

47 Control Council Law No. 10, Punishment of Persons Guilty of War 
Crimes, Crimes Against Peace and Against Humanity, December 20, 
1945, 3 Official Gazette Control Council for Germany 50-55 (1946). 
Article II (1)(c) Crimes against Humanity. Atrocities and offences, 
including but not limited to murder, extermination, enslavement, 
deportation, imprisonment, torture, rape, or other inhumane acts 
committed against any civilian population, or persecutions on 
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be proof of ‘conscious participation in systematic 
government organised or approved procedures amounting 
to atrocities and offences of the kind specified in the act 
and committed against populations or amounting to 
persecution on _ political, racial, or religious 
grounds’.'““However, as we shall see that such an 
assertion is disputed in ICTY jurisprudence. Other 
instances of domestic prosecutions such as the French 
case of Barbie'” and the Canadian case of Finta'”° 
indicated a requirement of government policy. Guenael 
Mettraux’*!, in his exhaustive work, shows the growing 
disquiet over the policy question in legal jurisprudence. 
Generally, the concern was (and this was evident in the 
ICC negotiations) it contradicted the disjunctive 
‘widespread or systematic’ test and was too onerous a 
burden. The ICTY Appeals Chamber in Kunarac'” 
disregarded the need to have a policy requirement. Quite 





political, racial or religious grounds whether or not in violation of the 
domestic laws of the country where perpetrated. 
chttp://hrlibrary.umn.edu/instree/ccnol0.htm; 
http://avalon.law.yale.edu/imt/imt10.asp> accessed 04 June 2020. 

48 Trial of Josef Altstotter and Others (Justice case), Vol. VI, Law 
Reports of Trials of War Criminals (U.N. War Crimes Commission 
London, 1949) 79-80. 

M9 FédérationNationale des Déportés et InternésRésistants et 
Patriotes and Others v. Barbie, Court of Cassation (Criminal 
Chamber), 20 December 1985, 78 LL.R. 125. 

50 Ry, Finta [1994] 1 S.C.R. 701. 

5! Guenael Mettraux, ‘The Definition of Crimes against Humanity and 
the Question of a ‘Policy’ Element in Leila Nadiya Sadat (ed.), Forging 
a Convention on Crimes against Humanity (Cambridge University Press 
2011) 

‘52 Prosecutor v. Kunarac, Kovac and Vukovic ICTY A. Ch. Judgment, 
TT-96-23 and IT-96-23/1, 12 June 2002 
<https://www.icty.org/x/cases/kunarac/acjug/en/kun-aj020612e.pdh> 
accessed 04 June 2020. 
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unequivocally, it stated ‘there was nothing in the Statute 
or in customary international law at the time of the alleged 
acts which required proof of the existence or policy to 
commit these crimes’'*. The Appeals Chamber in 
Kunarac examined the following precedents and legal 
instruments to hold that there is no ‘policy’ requirement 
under customary international law. 

The Appeals Chamber examined Article 6(c) of the 
Nuremberg Charter. It considered the Nuremberg 
Judgements, pages related to Streicher'™ judgment and 
the von Schirach '*°jadgment (these cases has already 
been discussed earlier in the paper). The Appeals 
Chamber also considered Article II[(1)(c) of Control 
Council Law No 10 (definition of crimes against 
humanity). It looked at the following cases: In re 
Ahlbrecht,'° Ivan Timofeyevich Polyukhovich v The 
Commonwealth of Australia and Anor,'! Attorney- 


General v Adolph Eichmann,'”*® 


Mugesera et al. v 
Minister of Citizenship and Immigration,‘ In re 


Trajkovic,' Moreno v Canada (Minister of Employment 





3 Tbid at para. 98. 

4 Trial of the Major War Criminals before the International Military 
Tribunal, Nuremberg 14 November 1945- 1 October 1946 < 
https://www.loc.gov/rr/frd/Military_Law/pdf/NT_Vol-Lpdf > 84, 254, 
304. 

55 Thid at 318-319. 

1D re Ahlbrecht ILR 16/1949, 396. 

'7 Tvan Timofeyevich Polyukhovich v The Commonwealth of Australia 
and Anor (1991) 172 CLR 501 Case FC 91/026. 

8 Attorney-General v Adolph Eichmann District Court of Jerusalem, 
Criminal Case No. 40/61. 

5° Mugesera et al. v Minister of Citizenship and Immigration IMM- 
5946-98, 10 May 2001, Federal Court of Canada, Trial Division. 

16 re Trajkovic District Court of Gjilan (Kosovo, Federal Republic of 
Yugoslavia), P Nr 68/2000, 6 March 2001. 
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and Immigration),'® Sivakumar v Canada (Minister of 
Employment and Immigration)'” and concluded that 
there is ‘policy’ element requirement in these cases. 

The Appeals Chamber also perused UN resolutions 
and reports’, Yearbook of the International Law 
Commission (ILC),'“ Report of the ILC on the work of 
its 43rd session,'® ILC Report on its 46th session (this 
session considered Drafting of Statute for International 
Criminal Court), OTE Report on its 47th session, !*’; ILC 
Report on its 48th session'®’. The Appeals Chamber found 
no compelling evidence that the ‘policy’ element is a 
requisite in customary international law. 

In Jelisi (Appeal Judgement, para 48)'® the Chamber 
stated (in relation to the crime of genocide) that ‘the 
existence of a plan is not a legal ingredient of the 





‘el Moreno v Canada (Minister of Employment and Immigration 
Federal Court of Canada, Court of Appeal, 1994 1 F.C. 298, 14 
September 1993. 

162 Sivakumar v Canada (Minister of Employment and Immigration) 
Federal Court of Canada, Court of Appeal, 1994 1 F.C. 433, 4 
November 1993. 

'$ Report of the Secretary General Pursuant to Paragraph 2 of Security 
Council Resolution 808 (1993), S/25704, 3 May 1993, paras 47-48 

164 1954, vol. II, 150 

165 99 April — 19 July 1991, Supplement No 10 (UN Doc No A/46/10), 
<https://legal.un.org/ilc/documentation/english/reports/a_46_10.pdf> 
265-266. 

166 2 May — 22 July 1994, Supplement No 10 (UN Doc No A/49/10) < 
https://legal.un.org/ilc/documentation/english/reports/a_49_10.pdf>, 
75-76. 

1672 May — 21 July 1995, 47, 49 and 50 

168 6 May — 26 July 1996, Supplement No 10 (UN Doc No A/51/10), 
<https://legal.un.org/ilc/documentation/english/reports/a_5l_10.pdf>9 
3 and 95-96. 

16° Prosecutor v. Goran Jelisi, ICTY A. Ch., Judgment, IT-95-10-A, 5 
July 2001. 


DUCSU Law and Politics Review 


crime.’!”” The Appeals Chamber in Kunarac relied on this 
to find no need of a nexus to a ‘policy’. In Kunarac, the 
Appeal Chamber also viewed certain decisions which 
suggested that a plan or policy is required in law, went 
‘clearly beyond the text of the statute to be applied’.'”' It 
provides the case of Public Prosecutor v Menten'” as an 
example. It also suggests that cases which did refer to a 
plan or policy were in fact merely highlighting the factual 
circumstances of the case at hand, rather than impose an 
independent constitutive element.'” It casts doubt over 
the Trial of Josef Altstotter and Others (Justice case) 
(discussed earlier), which many use in support of the plan 
or policy requirement, holding that it has been shown not 
to constitute an authoritative statement of customary 
international law.'” 

Balanced against the ICTY jurisprudence which 
suggests that there is no policy requirement in customary 
international law, is Art 7(2)(a) of the Rome Statute which 
indicates that a policy is required. The Statute has been 
adopted by many member states, thus, the Rome Statute 
itself is an indicator of custom. Cryer is of the opinion that 
the ‘main indicators of customary law are now 
divided.’'” 





1 Thid at para. 48. 

"7 Prosecutor v. Kunarac, Kovac and Vukovic ICTY A. Ch. Judgment, 
IT-96-23 and IT-96-23/1, 12 June 2002 p.30. 

'? Public Prosecutor v Menten Supreme Court of the Netherlands, 13 
January 1981, reprinted in 75 ILR 331, 362-363. 

‘8 Prosecutor v. Kunarac, Kovac and Vukovic ICTY A. Ch. Judgment, 
IT-96-23 and IT-96-23/1, 12 June 2002 p.30. 

'4 Thid at p. 30. 

' Cryer et. al (n 35) 237. 
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In Abdul Quader Molla case (Molla)'”® (the case is 
discussed in greater details in the latter parts of this paper) 
the Appellate Division (AD) (highest court of 
Bangladesh) held that ‘the prosecution need not require to 
prove that while committing any of offences there must 
be ‘widespread and systematic’ attack against ‘civilian 
population'.’'”’ However, then in the same judgment the 
AD notes, which at the first instance of reading, may 
appear contradictory. The AD held (in page 585 of its 790 
page robust judgment per A H M Shamsuddin J) that 
while ‘it is not a requirement under the Act for the attack 
to be wide spread or systematic. This requirement of the 
international law being in conflict with our law, this 
cannot have a footing at our Tribunals trials. Yet, as 
discussed more comprehensively, there are ample 
evidence, supported by judicial notice, that the attack was, 
nonetheless, widespread and systematic.’ !”’ Read plainly, 
the question arises, why would the AD, on one hand reject 
the notion of ‘widespread or systematic attack’, yet still 
hold that on the basis of ‘ample evidence’ the attacks were 
still widespread and systematic? 

I try to understand this apparent contradiction in the 
context of the discussion thus far particularly, in light of 
the divergence in legal jurisprudence on the customary 
status of the ‘policy’ requirement that is associated with 
the contextual threshold i.e. widespread or systematic 





176 Government of Bangladesh v Abdul Quader Molla (2013) Criminal 
Appeal nos. 24-25 of 2013 
<https://bangladeshtrialobserver files. wordpress.com/2014/02/abdul- 
quader-molla-sc-appellate-division-judgment.pdf> accessed 04 June 
2020. 

7 Thid. p. 241 

78 Thid. p. 585 
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attack directed against a civilian population. On the one 
hand, the emergence of the contextual threshold coincided 
with the Rome Statute and the Tadic judgment in the 
1990’s which requires a ‘policy’ element that the 
prohibited acts be carried out in pursuance of an organised 
policy. On the other hand, recent ICTY Tribunal 
jurisprudence is explicit that such a norm is not required 
in customary international law and Kunarac adduces 
evidence to support the assertion. Then there are domestic 
prosecution cases post Nuremberg Trials, which does 
indicate a ‘policy’ requirement and refers to ‘conscious 
participation in systematic government organised or 
approved procedures (Justice case).’'” Is it possible that 
the AD rightly viewed the current state of affairs as 
contradictory and was making a ‘factual’ point about the 
‘nature’ of attacks carried out by the Pakistani regime 
with the support of their local collaborators? The ICTY 
Appeals Chamber in Kunarac makes this point about 
cases decided post Nuremberg where the phrases 
‘widespread’ or ‘systematic? was used as factual 
characterization. Can the same be true for the AD’s 
assertion in the Molla case? 

Turning the attention back to the three strands of 
thought regarding the contextual threshold requirement 
with which this section began. Firstly to hold that absent 
the contextual threshold, the prohibited acts cannot be 
considered ‘international crimes’ will be egregious 
without establishing if the now accepted formulation was 
indeed reflective of custom in 1971. Proponents who take 





' Trial of Josef Altstotter and Others (Justice case), Vol. VI, Law 
Reports of Trials of War Criminals (U.N. War Crimes Commission 
London, 1949) 79-80. 
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this stance relies on an opinion from the Legal Committee 
of the United Nations War Crimes Commission and the 
Development of the Laws of War (LCUNWCC)'® which 
provides that ‘As a rule systematic mass action, 
particularly if it was authoritative, was necessary to 
transform a common crime, punishable only under 
municipal law, into a crime against humanity, which thus 
became also the concern of international law. Only crimes 
which either by their magnitude and savagery or by their 
large number or by the fact that a similar pattern was 
applied at different times and places, endangered the 
international community or shocked the conscience of 
mankind, warranted intervention by States other than that 
on whose territory the crimes had been committed.’!*! In 
not so many words, but the assertion is that there is indeed 
a requirement that there be systematic mass action 
(denoting scale) for ‘common’ crime to become an 
offence that engages international law. 

Relative to this point is the second strand. Linton 
contends that it is up to Bangladeshi Tribunals to 
determine the customary status of the formulation in 
1971.'” She cites two examples of events that took place 
in the 1970’s which has used similar phrasing to 
‘widespread or systematic attack’. The Inter-American 
Court of Human Rights in the Almonacid-Arellano et al 





189 History of the United Nations War Crimes Commission and the 
Development of the Laws of War, 1948 <http://www.unwec.org/wp- 
content/uploads/2017/04/UNWCC-history.pdf> accessed 04 June 
2020. 

18! Thid at 179. 

'? Suzannah Linton, ‘Completing the Circle: Accountability for the 
Crimes of the 1971 Bangladesh War of Liberation’ (2010) 21(2) Criminal 
Law Forum 191-311. 
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v. Chile'® case argued that ‘crimes against humanity’ 
were committed as part of a ‘systematic and general 
pattern against the civilian population’ in 1973. Post the 
ICTY Appeals Chamber judgment in Kunarac, the mere 
presence of the phrases should not be deemed as evidence 
of imposing ‘constitutive element’. Many of the cases that 
were decided prior to the emergence of the formulation 
merely used the phrases as ‘factual characterization’ of an 
attack. Hence, a more nuanced and detailed approach is 
warranted before, it can be claimed with certainty that a 
precedent is representative of custom. The second 
example was the incorporation of the phrase ‘widespread 
or systematic attack against the civilian population’ in the 
definition of ‘crimes against humanity’ in Article 5 of the 
Law on the Establishment of Extraordinary Chamber in 
the Courts of Cambodia set up to prosecute crimes 
committed by the Khmer Rouge between 1975-1979.'™ 
It is important to ascertain State Practice. The essence 
of custom according to Art 38 of Statute of the 
International Court of Justice (ICJ) is that it should 
constitute ‘evidence of a general practice accepted as 
law.’ '® In the Libya/Malta case'® the International Court 
noted that the substance of customary law must be looked 
for primarily in the actual practice and opinio juris of 





183 Tbid at 234. 

'S4 Taw on the establishment of extraordinary chambers in the courts 
of Cambodia for the prosecution of crimes committed during the 
period of democratic Kampuchea 
<http://www.eccc.gov.kh/sites/default/files/legal- 
documents/KR_Law_as_amended_27_Oct_2004_Eng pdf accessed 04 
June 2020. 

'S Statute of the International Court of Justice.https://www.icj- 
cij.org/en/statute 

186 TC] Reports, 1985, pp.13, 29; 81 ILR, p. 239 
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states.'*’ To this effect, the Special Rapporteur’s Fourth 
report on the draft code of Offences against the Peace and 
Security of Mankind'®® is particularly helpful. The 
emergence of the legal opinion from LCUNWCC did not 
enjoy conclusive support. Far from it, contrary opinions 
were documented in 1950.'* Thiam, in his report notes 
that countries of all shapes and sizes from the Holy See 
(Vatican) to Brazil to the Netherlands to Belgium to 
Poland to Switzerland held contrary opinion at the Eighth 
International Conference for the Unification of Penal Law 
held in 1947.'° Thiam concluded that ‘the distinction 
resulting from the mass nature of the act is, in any case, 
not conclusive. There are those who still consider that the 
systematic violation of a single human right is a crime 
against humanity.”!”! In light of the absence of conclusive 
State practice the two strands of criticism of the 
Bangladeshi trial process not incorporating the contextual 
threshold falls away. It is most likely that the contextual 





'87 Thid. 

488 Doudou Thiam (Special Rapporteur), Fourth report on the draft 
code of Offences against the Peace and Security of Mankind, 1 March 
1986 <https://legal.un.org/ilc/documentation/english/a_cn4_398.pdf> 
accessed 04 June 2020. 

18° Prof. V.V. Pella, Memorandum (original text in French), Yearbook 
of the International Law Commission, Vol. II, 1950 
chttps://legal.un.org/docs/?path-./ilc/publications/yearbooks/english/ 
ilc_1950_v2.pdf&lang-F> accessed 04 June 2020. 

8° DoudouThiam (Special Rapporteur), Fourth report on the draft 
code of Offences against the Peace and Security of Mankind, 1] March 
1986 <https://legal.un.org/ilc/documentation/english/a_cn4_398.pdf> 
p. 59 cited by M Sanjeeb Hossain in ‘The Search for Justice in 
Bangladesh - An Assessment of the Legality and Legitimacy of the 
International Crimes Tribunals of Bangladesh through the Prism of 
the Principle of Complementarity’ (PhD Thesis, University of 
Warwick, September 2017) at 174. 

191 Thid. p. 60. 
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threshold of widespread or systematic attack against a 
civilian population emerged in the last decade of the 20" 
century. However, it must be noted that the position is not 
so clear with the associated ‘policy’ requirement 
enumerated in the Rome Statute but held not a custom in 
Kunarac by the ICTY Appeals Chamber. 

Applicability of Customary International Law- 
Bangladeshi Court’s view” 


The paper will remain in complete without a brief 
discussion of Bangladesh’s court’s decision to not be 
bound by customary international law. In Abdul Quader 
Molla case (“Molla”)'” the Appellate Division (highest 
court of Bangladesh) held: 

“Whereas, under our Act, 1973 the 

tribunal has jurisdiction to prosecute 

and punish any person irrespective of 

his nationality who being a member of 

any armed, defence or auxiliary forces 

commits, whether before or after the 

commencement of the Act, Crimes 

against Humanity, Crimes against 

Peace, Genocide and other crimes 





' T am indebted to my friend Dr M Sanjeeb Hossain, Teaching Fellow 
at the University of Warwick for sharing his brilliant and exhaustive 
thesis on this issue titled The Search for Justice in Bangladesh - An 
Assessment of the Legality and Legitimacy of the International Crimes 
Tribunals of Bangladesh through the Prism of the Principle of 
Complementarity’ - a copy of which is with me. 

'3 Government of Bangladesh v Abdul Quader Molla (2013) Criminal 
Appeal nos. 24-25 of 2013 
<https://bangladeshtrialobserver files. wordpress.com/2014/02/abdul- 

quader-molla-sc-appellate-division-judgment.pdf accessed 04 June 
2020. 
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connected therewith during the period 
of war of liberation. The offences of 
murder, extermination, rape or other 
inhumane acts committed against 
civilian population or persecutions on 
political, racial, ethnic or religious 
grounds are included in the offence of 
crimes against Humanity. " "For 
commission of the said offence 
[crimes against Humanity], the 
prosecution need not require to prove 
that while committing any of offences 
there must be ‘widespread and 
systematic’ attack against ‘civilian 
population’. It is sufficient if it is 
proved that any person/ persons attack 
against ‘civilian population’. It is 
sufficient if it is proved that any 
person/ persons committed such 
offence during the said period or 
participated or attempted or conspired 
to commit any such crime during 
operation search light in collaboration 
with the Pakistani Regime upon 
unarmed civilian with the aim of 
frustrating the result of 1970 National 
Assembly election and to deprive the 
fruits of the election result.”!™ 





194 Thid. 241-242 
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The Appellate Division reasoned that while the 1973 
Act was ‘based on the foundation of international legal 
instruments’ and conforms to international standards, 
including ‘international’ crimes within the jurisdiction of 
the Tribunals, this did not alter its ‘domestic’ identity or 
create scope for customary international law to be its 
‘guiding principles’.'” As a result, the Appellate Division 
would not be bound to follow customary international law 
during trials involving the offences mentioned in Sections 
3(2)(a)-(e), ie. “crimes against humanity’, ‘crimes against 
peace’, ‘genocide’, ‘war crimes’ and ‘violation of any 
humanitarian rules applicable in armed conflicts laid 
down in the Geneva Conventions of 1949’. However, an 
accused charged with committing ‘any other crimes under 
international law’ under Article 3(2)(f) would remain 
entitled to claim the right to have customary international 
law followed during trial.'!°° The AD sought opinions 
from seven amicus curiae, eminent jurists with a 
combined legal practice experience of more than 250 
years! The decision to not be bound by customary 
international law was reached after an extensive and 
thorough investigation of legal jurisprudence and 
practices in other jurisdictions as enumerated in the 
judgment. 

Among other reasons, the AD considered the Penal 
Code of 1860 and the Criminal Procedure Code 1882 to 
be sufficient for offences enumerated in the Article 3 (2) 
(a) — (e) except (f). Furthermore, the AD noted since the 
1973 Act was devoid of any explicit provisions requiring 





15 Abdul Quader Molla (n 193) 87. 
16 Tid at 86. 
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guidance to be taken from the ICC’s Elements of Crimes 
or for that matter any other judicial entity — all of which 
were different in scope and content from the 1973 Act, it 
exempted the tribunals from depending on them.'’’ The 
AD also clarified that in order for a ratified international 
covenant or convention to be enforceable in local courts, 
it would first have to be incorporated in the municipal 
laws." The AD further added that while they are 
restricting the usage of customary international law in 
interpreting certain aspects of the definition of ‘crimes 
against humanity’ (areas it deems is covered by the 
domestic legislation), it is nonetheless free to take aid of 
the ‘ratio or observation made by tribunals’ and ‘treating 


9199 


them as persuasive [...] authorities’ or taking aid of 


“provisions of international law’ to assist in the exercise 
of interpretation””’in the absence of domestic authorities. 

In this manner according to Hossain, Bangladesh 
judiciary has adopted a ‘positivist-dualist’? approach to 
interpreting the crimes against humanity.” In rejecting 
the direct applicability of customary international law, the 
Appellate Division, nonetheless noted that the 


Prosecution had proved ‘by adducing reliable evidence 





17 Thid at 92-93. 

88 Bangladesh v. Sheikh Hasina and M/s. Supermax International 
Private Ltd. v. Samah Razor Blades Industries cited in Government of 
the People’s Republic of Bangladesh — versus - Abdul Quader Molla, 
CRIMINAL APPEAL NOS. 24-25 OF 2013, p. 100-101, 107. 

199 Thid at 575. 

200 Td at 572. 

201M Sanjeeb Hossain, ‘The Search for Justice in Bangladesh - An 
Assessment of the Legality and Legitimacy of the International Crimes 
Tribunals of Bangladesh through the Prism of the Principle of 
Complementarity’ (PhD Thesis, University of Warwick, September 
2017) 185-187. 
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beyond a shadow of doubt’ that the acts of killing and rape 
committed in 1971 against an ‘innocent unarmed civilian 
population’ were ‘widespread and systematic’.*” I have 
earlier shared my views on this issue, Hossain is of the 
opinion that the court could have simply maintained the 
‘positivist-dualist’ approach throughout.” 


Conclusion 


The notion of crimes against humanity, while may 
have been as old as humanity itself, it emerged as a 
normative legal concept at the beginning of the 20" 
century, becoming positive law with the formation of the 
Nuremberg Charter and reflected customary international 
law as it has been widely accepted. This paper attempted 
to trace those developments and examined mainly three 
elements and how those relate to the Bangladeshi Statute 
(1973 Act) and the trial efforts. Those elements were the 
nexus to an armed conflict, nexus to a discriminatory 
animus (particularly in relation to the crime of 
‘persecution’) and the contextual threshold requiring 
prohibited acts to take place in relation to widespread or 
systematic attack directed against a civilian population. 
The Bangladeshi Statute has rejected the nexus to an 
armed conflict and this paper came to the conclusion that 
the Bangladeshi legislature could not be faulted to have 
severed that particular aspect. Similarly, it remains 
doubtful whether certain elements of crimes against 





20? Thid at 242. 
203 M Sanjeeb Hossain, ‘The Search for Justice in Bangladesh - An 
Assessment of the Legality and Legitimacy of the International Crimes 
Tribunals of Bangladesh through the Prism of the Principle of 
Complementarity’ (PhD Thesis, University of Warwick, September 
2017) 185-187. 
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humanity- namely the contextual requirement of 
widespread or systematic attack on any civilian 
population had crystallized as representing custom in 
1971 when the tragic events took place in Bangladesh. 
The contextual threshold, if it emerged as customary 
international law, did so in the 1990’s. State practice 
before then suggests otherwise. The status of ‘policy’ 
requirement is still uncertain owing to divergent views of 
the indicators of customary international law. It is in this 
context, that the highest court of the land has noted that 
the tribunals set up to try offences under the 1973 Act, 
need not apply customary international law directly, 
although they are free to adduce persuasive authority to 
‘international law’ and take aid in the exercise of the 
interpretation where domestic authorities are absent. 


Revisiting Bangladesh-UK Bilateral 


Investment Treaty (1980) 
Shahrima Tanjin Arni' 


Abstract 


The last decade has developed a new facet of the UK-Bangladesh 
investment relation. With more than hundred British companies operating 
currently, UK stands out as the top investor in Bangladesh just preceded 
by the USA until September, 2019. While Bangladesh recorded the highest 
flow of investment from the UK in 2017, the bilateral agreement concerning 
the encouragement and protection of investment between Bangladesh and 
UK was signed and came into force years back in 19 June, 1980. Many 
states have reviewed, repealed and reinstated their longstanding 
investment treaties to accommodate the recent trends in the international 
investment regime in light of the increasing number of Investor-State- 
Disputes before arbitration forums. Recently, Bangladesh has experienced 
a tremendous economic boost in different sectors making it a lucrative 
investment hub for developed countries. In one hand, UK is one of the oldest 
and foremost partners of Bangladesh in trade and investment looking to 
continue the relation in future and on the other hand, Bangladesh has 
already been confronted by investment arbitrations before International 
Center for Settlement of Investment Disputes (ICSID) which necessitates 
the re-consideration of dispute settlement mechanisms as well as 
protection standards in continuing Bilateral Investment Treaties. In such 
context, this article examines different provisions of the Bangladesh UK 
Bilateral Investment Treaty (1980) and reflects its implications in 
comparison with the four South Asian Bilateral Investment Treaties 
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signed by the UK. The article also considers whether the treaty meets the 
current standard of regulatory mechanism for host states preferred by 
developing countries and deliberates the possibility of reviving the first 
ever bilateral investment treaty entered into by Bangladesh evaluating the 
possible way outs under international investment law. 


Introduction 


As evidence shows historically, the Multinational 
Corporations (MNCs) have been offered a less attractive 
growth scheme by South Asian countries during 1980’s 
and 1990’s in comparison to East Asia and Latin 
America.” The fact that South Asian countries like India, 
Pakistan, Sri Lanka and Bangladesh emerged as 
independent states belatedly in 1947, 1948 and 1971 
respectively, underlines the discrepancy in terms of 
creating an atmosphere favorable to the MNCs compared 
to the other regions of the world. This underpins a major 
reason why the South Asian region was not much in play 
like other regions throughout the initial sprung of 
Bilateral Investment Treaty (BIT) phenomenon.’ The 
nationalist weave that emerged with the emergence of 
Bangladesh in 1971 adversely viewed the access of 
foreign companies in Bangladesh and as a result, the 
Foreign Direct Investment (FDI) inflow revolved around 
308-356 million USD for almost two decades till 1990s, 





? Loretta Malintoppi & Charis Tan, Investment Protection in Southeast 
Asia: ACountry-by-Country Guide on Arbitration Laws and Bilateral Investment 
Treaties (1“tedn, Brill 2016). 

> The World Bank Group Office of the Chief Economist South Asia 
Region, Trends and Determinants of Foreign Direct Investment in South Asia 
(Report No: ACS4862, 2013). 
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which started with an initial amount of 0.090 million USD 
in 1972.4 

Bangladesh negotiated and signed its first BIT on June 
19, 1980° with UK which is UK’s second coverage of 
BIT’s in South Asia preceded by Sri Lanka signed on 
February 13, 1980.° Within 1994, UK was able to bring 
Nepal, India and Pakistan within its South Asian BIT 
scheme due to the region’s convergence upon the growing 
international trend towards openness for Foreign Direct 
Investments (FDIs) and a changed climate with regional 
economic integration in South Asia.’ This article will 
examine the contents of the Bangladesh-UK BIT (1980) 
in comparison to other South Asian BIT’s with UK in the 
backdrop of current international investment standards 
and practices embraced by developing states. It will also 
show the different approaches adopted by the UK with 
regard to different investment protection mechanisms and 
provisions in the respect BITs concluded between the 
South Asian countries, namely India, Pakistan, Sri Lanka, 
Nepal and Bangladesh—all its former colonies. 





* Abdin MJ, ‘Foreign Direct Investment (FDI) in Bangladesh: Trends, 
Challenges and Recommendations’ (2015) 4(8) International Journal 
of Economics & Management Sciences 
https://www.hilarispublisher.com/open-access/foreign-direct- 
investment-fdi-in-bangladesh-trends-challenges--recommendations- 
2162-6359-1000276.pdf. 

> United Nations Conference on Trade And Development (UNCTAD), 
International Investment Agreements Navigator 
https://investmentpolicy.unctad.org/international-investment- 
agreements/treaty-files/277/download. 

® International Development Center of Japan, British Investment Treaties 
in South Asia: Current Status and Future Trends (January 2000). 

” International Development Center of Japan (n 6). 
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Definition of Investment under Bangladesh-UK BIT 


Article | of the Bangladesh-UK BIT defines ‘investment’ 
as: 
every kind of asset and in particular, though not 
exclusively, includes: 

(i) movable and immovable property and 
any other property rights such as 
mortgages, liens or pledges; 

(ii) shares, stock and debentures of 
companies or interests in the property of 
such companies; 

(iii) claims to money or to any performance 
under contract having a financial value; 

(iv) intellectual property rights and 
goodwill; 

(v) business concessions conferred by law 
or under contract including concessions 
to search for cultivate, extract or exploit 
natural resources.® 

Article 1 commonly incorporates the standard ‘asset 
based’ definition of investment which is made as wide as 
possible.’ The practice of defining ‘investment’ in such a 
way can be traced back in a series of Federal Republic of 
Germany BITs signed in early 1960s.'° It is not a surprise 
to see that, such wide definition gives a comprehensive 
protection scheme to the investors, which in fact was the 





8 Art.1(n5). 

° Eric neumayer, ‘Self-Interest, Foreign Need, and Good Governance: 
Are Bilateral Investment Treaty Programs Similar to Aid 
Allocation’ [2006] 2 Foreign Policy Analysis 245-267. 

'© Treaty between the Federal Republic of Germany and Pakistan for 
the Promotion and Protection of Investments 1959. 
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key reason for initiating BITs by developed countries with 
developing countries.''However, this broadness does not 
limit the host country’s scope of screening the investment 
to be protected under the agreement. 

Unfortunately, the definition of ‘investment’ 
prescribed in the Bangladesh-UK BIT (1980) does not 
provide any such stipulation as to the screening of 
investment within and thereby the definition outlaws 
Bangladesh’s chance to avoid investments which does not 
cater the economic object of the state. Whereas the UK 
BITs with India as well as Pakistan takes a step in advance 
by licensing entry rights, subjecting investment further to 
the national law of the host country.’ Such limitation as 
provided in the UK-India BIT (1994)¥and UK-Pakistan 
BIT (1994)'* generates twofold investment flowing from 


" Biswajit Dhar, Reji Joseph, T C James, India's Bilateral Investment 
Agreements: Time to Review [2012] 47(52) Economic and Political 
Weekly 113-122 https://www,jstor.org/stable/41720557. 

2 Art. 1(b):'investment" means every kind of asset established or 
acquired, including changes in the form of such investment, in 
accordance with the national laws of the Contracting Party in whose 
territory the investment is made and in particular, though not 
exclusively, includes; (i) movable and immovable property as well as 
other rights such as mortgages, liens or pledges; (ii) shares in and 
stock and debentures of a company and any other similar forms of 
interest in a company; (ill) rightful claims to money or to any 
performance under contract having a financial value; (iv) intellectual 
property rights, goodwill, technical processes and know-how in 
accordance with the relevant laws of the respective Contracting Party; 
(v) business concessions conferred by law or under contract, 
including concessions to search for and extract oil and other minerals; 
8 United Nations Conference on Trade And Development 
(UNCTAD), International Investment Agreements Navigator 
https://investmentpolicy.unctad.org/international-investment- 
agreements/treaty-files/1613/download. 

4 United Nations Conference on Trade And Development 
(UNCTAD), International Investment Agreements Navigator 
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one state party. One licensed by the agreement itself and 
another which lacks state approval. ICSID observed in 
Fraport v Philippines (2007), the definition is constrained 
in order to protect investments, no matter how widely 
defined, only when satisfies the regulatory authorization 
of the host country.'> Thus, M. Sornarajah rightly 
observed that many developing countries resist imperiling 
such power of ceasing any external authorization by 
subjecting investment to the regulatory scheme of the 
agreement itself.'° Unevenness of this limitation is 
attributable to the fact that investment treaties were 
mainly negotiated to protect the flow of investment from 
developed countries to developing countries and as such 
issues of conflict with the interest of investors were kept 
aside by developing countries to encourage unhindered 
foreign investment.'’ Bangladesh, already struggling with 
the post-independence economic turbulence and the 
political turmoil along with military intervention that it 
had to face since its independence opted out to device 
such limitation on investment flow at the early stage of 
bilateral treaty negotiation. Having restored the private 
and foreign investor’s rights devising a new investment 
policy in 1974 and abolishing ceiling for private 
investment in 1978, Bangladesh clearly vouched the 
eagerness to attract foreign direct and private investment 





https://investmentpolicy.unctad.org/international-investment- 
agreements/treaty-files/2138/download. 

© Fraport AG Frankfurt Airport Services Worldwide v Republic of the 
Philippines (2007) ICSID Case No. ARB/11/12. 

‘6M. Sornarajah, The International Law on Foreign Investment (3rd 
edn, Cambridge University Press 2010) 195. 

'’Vandevelde, A Brief History of International Investment Agreements 
(2005) 12 UC Davis Journal of International Law And Policy, 157. 
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catering for native economic boost.'* The government of 
the newly independent country took all necessary 
measures to step into the world of competition to attract 
and foster the flow of FDIs to boost the economic 
development and prosperity of the country. 

Now that wider limitation on the type of investment 
protected by a BIT is an emerging choice among the 
developing countries and Bangladesh has already adopted 
such screening process subject to domestic law in 
subsequent three BITs including Bangladesh-Thailand 
BIT (2002), the government needs to rethink to include 
such limitation and revise the definition of ‘investment’ 
in Bangladesh-UK BIT. 


Promotion of Investment 


With regard to entry requirements imposed by host 
countries, the Bangladesh-UK BIT (1980) provides the 
host country with ‘policy maneuverability’ to control the 
type of investment entering its territory*®. Art. 2(1) of the 
BIT requires both Bangladesh and UK to generate 
expedient conditions in own territory which is 
advantageous for the investors of other state and satisfy 





'8 United Nations Conference on Trade And Development, Investment 
Policy Review of Bangladesh, (Country Navigator, 2013) 
https://investmentpolicy.unctad.org/country- 
navigator/18/bangladesh. 

© Art. 2(3): The Agreement shall apply only to investments that have 
been specifically approved in writing by the competent authority, if so 
required by the laws and regulations of that Contracting Party. 

?° Philip Ebow Bondzi-Simpson and Felix Awuah, 'A Review of the 
China-Ghana Bilateral Investment Treaty, 1989' (2017) 12 Frontiers L 
China 372. 
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the investors to advance capital investment.*! Such 
capitals shall be admitted as per the host state’s regulatory 
scheme existing during the contriving of the agreement. ~ 
In one hand, this allows Bangladesh to regulate and 
restrict the right of entry of foreign nationals and 
companies as per the prevailing domestic law. On the 
other hand, it requires Bangladesh to put the best possible 
efforts on the issue of entry serving the interest of UK.” 
Thus, there is a balance between the regulatory 
mechanisms that Bangladesh may apply and _ the 
protection from any future regulations curbing the rights 
of the British investors in Bangladesh. 


Scope of Application 


The time dimension of ‘investment’ absent in the 
Bangladesh-UK BIT (1980) may give rise to uncertainty 
resulting in to further investment dispute brought against 
Bangladesh by British investors. In general, it is presumed 
that the provisions of a given treaty apply to both existing 
and future investors.™ If absent, such prior investments 
may be encompassed by limited protection offered under 





1 Art. 2(1): Each Contracting Party shall encourage and create 
favourable Conditions for nationals or companies of the other 
Contracting Party to invest capital in its territory, and, subject to its 
right to exercise powers conferred by its laws existing when this 
Agreement enters into force, shall admit such capital. 

?? Art. 2(1) (n'5). 

3 International Development Center of Japan (n 6) 

4 Jeswald W. salacuse,'BIT by BIT: The Growth of Bilateral 
Investment Treaties and Their Impact on Foreign Investment in 
Developing Countries [1990] 24(3) The International Lawyer 
655 <https://www,jstor.org/stable/40706447?seq-) accessed 12 April 
2020. 
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customary international law.**Usually, the treaties which 
protect investments in a wholesale process irrespective of 
the time when they were made cater the interest of capital- 
exporting nations, such as the Sweden Model BIT 
(2002).”°Whereas, developing countries have at times 
restrained the definition to solely forthcoming 
investments.”’ Except India, neither of the South Asian 
BIT’s of UK exemplified the time dimension of 
investment.*® Though the UK-India BIT (1994) initially 
covered both existing and upcoming investments within 
its scope, the India Model BIT (2015) restricted such 
retrospective effect of the agreement.”A rather 
concession is observed in many BITs devised by Federal 
Republic of Germany which affords protection to existing 





% J. Steven Jarreau, ‘Anatomy of a Bit: The United States: Honduras 
Bilateral Investment Treaty’ (2004) 35(3) Miami Inter-American Law 
Review 429. 

© Art. 10: This Agreement shall apply to all investments, whether 
made before or after its entry into force, but shall not apply to any 
dispute concerning an investment which arose, or any claim 
concerning an investment which was settled, before its entry into 
force. 

77 International Institute for Sustainable Development (IISD), South- 
South Bilateral Investment Treaties: The same old story? (IV Annual Forum for 
Developing Country Investment Negotiators Background Papers, 
2010) 

8 Art. 2: This Agreement shall apply to all investments made by 
investors of either Contracting Party in the territory of the other 
Contracting Party, whether made before or after the coming into force 
of this Agreement. 

?° Art. 2(1): This Treaty shall apply to measures adopted or maintained 
by a Party relating to investments of investors of another Party in its 
territory, in existence as of the date of entry into force of this Treaty 
or established, acquired, or expanded thereafter 
https://investmentpolicy.unctad.org/international-investment- 
agreements/treaty-files/3560/download. 
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investments too, according to the host state’s approval on 
receiving request from investing state.*” 

If viewed as an investment mechanism, there is little 
incentive in incorporating investments already existing in 
the host country. But for catering an unhindered flow of 
FDI in Bangladesh, existing foreign investors in the 
country act as prospective future investors and to deny 
security to their former investments might reduce their 
confidence in Bangladesh’s investment potential. The 
later view is reflected in the fact that sixteen BITs among 
twenty four signed by Bangladesh with twenty-four states 
have clearly applied the provisions of the agreement to 
both future investments and investments which predate 
the agreement.*' Again, the UK Model BIT (2008) clearly 
specifies the agreement to be applicable to the previous 
investments too.*’Thus it is essential to determine in 
express terms, whether or not the provisions of the 
Bangladesh-UK BIT apply to investments that predate the 
agreement between Bangladesh and UK and if so, to 
determine the terms, effect and limitation of such 





© Agreement between the Federal Republic of Germany and the 
Republic of the Philippines for the Promotion and Reciprocal 
Protection of Investments 1997, a7.S 

*! Bangladesh- Turkey BIT 2012, Art. 12; Bangladesh-UAE BIT 2011, Art. 
2; Bangladesh- Denmark BIT 2009, Art. 12; Bangladesh-India BIT 2009, 
Art. 2;  Bangladesh-Switzerland BIT 2000, Art. 2 
https://investmentpolicy.unctad.org/international-investment- 
agreements/countries/16/bangladesh?type-bits. 

* Art. 12: This Agreement shall apply to all investments, whether 
made before or after its entry into force, but shall not apply to any 
dispute concerning an investment which arose, or any claim 
concerning an investment which was settled, before its entry into 
force. https://investmentpolicy.unctad.org/international-investment- 
agreements/treaty-files/2847/download. 
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retrospective application as per the regulation of the host 
state. 


Standard of Treatment 


UK’s Model BIT provides in Article 3 provisions for 
relative standards including “national treatment” and 
“most-favored-nation treatment” (MFN) which have a 
more or less ideal standing in international law.* It also 
incorporates “fair and equitable treatment” added with 
“full protection and security” as absolute standards, 
though there is no set standard of the application of these 
terms.“It is to be mentioned that, seven UK BITs 
negotiated during 1980-1981 including Bangladesh-UK 
BIT (1980) didn’t include the ‘national treatment’ 
standard for protection of investments.**However, most 
UK BITs during 1982-1986 incorporated this standard 
and BITs with Nepal, India and Pakistan*® show no 
deviation from the standard practice prevailing then. Such 





33 Art. 3:Neither Contracting Party shall in its territory subject 
investments or returns of nationals or companies of the other 
Contracting Party to treatment less favourable than that which it 
accords to investments or returns of its own nationals or companies 
or to investments or returns of nationals or companies of any third 
State (n 32) 

4 OECD, Fair and Equitable Treatment Standard in International Investment 
Law, (OECD Working Papers on International Investment 2004/03) 
http://dx.doi.org/10.1787/675702255435 

% United = Nations Conference on Trade And 
Development, International Investment Agreements 
Navigator (UNCTAD Division on Investment ¢ Enterprise) 
<https://investmentpolicy.unctad.org/international-investment- 
agreements/countries/16/bangladesh> accessed 12 April 2020. 

36 Nepal-UK BIT 1993, Art. 3; India-UK BIT 1994, Art. 4; Pakistan-UK 
BIT 1994, Art. 3 https://investmentpolicy.unctad.org/international- 
investment-agreements/countries/221/united-kingdom. 
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inconsistency concerning standard of treatment 
showcased the absence of a global consensus on this 
matter.*’Some capital exporting states like China have 
avoided national treatment on the ground that such 
standard may fall short of the minimal standard of 
treatment provided under international law.**However, 
the practice of incorporating national treatment is 
relatively new in the context of investment and has gained 
recent popularity in the backdrop of increasing number of 
investor-state arbitration since mid-1990s.*’As_ such, 
rejecting this view other capital exporting states have 
argued that recognition of such a standard purports to 
make a host state subject to international scrutiny of the 
treatment that they provide to foreign investors.“” A recent 
wave of argument provides great importance on a state’s 
inherent right to discriminate in favor of its own investors, 
spotting the discrepancy in many issues including finance, 
infrastructure, technology etc. between both parties, as the 
developed states denying such rights have themselves 
adopted such policy in course of their own 
development.*'Balancing both the above views, some 
developing countries have sought to include national 
treatment in BITs limiting its scope by reserving 





3” J. Steven Jarreau (n 25) 

38 Fraport AG Frankfurt Airport Services Worldwide (n 15) 

*® Andrea K Bjorklund, ‘The National Treatment Obligation’ in August 
Reinisch, Standards of Investment Protection (OUP 2008). 

Marvin Roy Feldman Karpa v. United Mexican States (2002) ICSID 
Case No. ARB(AF)/99/1. 

“| Ha-Joon Chang, ‘Kicking Away the Ladder:An Unofficial History of 
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[2002] 45(5) Challenge 62- 
97 <https://www.tandfonline.com/doi/abs/10.1080/05775132.2002.110 
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particular sectors for utilization by national private or 
public entities, such as the USA-Georgia BIT 
(1994).”Such clause ousts many sectors sensitive to the 
host state’s prerogative from the application of national 
treatment standard. 

Among the fifteen Bangladeshi BITs signed with 
developed countries including UK, ten BITs include the 
national treatment and seven of them have been signed 
during 1990-2011 except Bangladesh-Germany BIT 
(1981), Bangladesh-USA BIT (1986) and Bangladesh- 
Korea BIT (1986). Thus, majority of the Bangladeshi 
BITs signed after 1990 including the ones with developed 
countries have evidently incorporated the national 
treatment standard for protection of investors in host 
states. If both the notions of native development as well 
as practical compatibility of national standard in 
comparison to international standard are taken into 
consideration, insertion of national treatment in a limited 
capacity for specific sectors in the Bangladesh-UK BIT 
might balance the interest of Bangladesh from both 
arrears of investment i.e. international and domestic. 


Reparation of Profit 


Repatriation of profit by investors is as crucial as 
resulting into the frustration of a bilateral agreement 





® Art. 2(2): A Party may adopt or maintain exceptions to the 
obligations of paragraph 1 in the-sectors or with respect to the matters 
specified in the Annex to this Treaty. In adopting such an exception, 
a Party mar not require the divestment, in whole or in part, of covered 
investments existing at the time the exception becomes effective. 
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between the contracting states.’ The UK Model 
Investment Promotion and Protection Agreements (IPPA) 
encompasses in robust terminology provisions pertaining 
to investor’s freedom of transferring investments and 
returns associated with them. However, recognizing 
certain financial or economic situations as exceptions, Sri 
Lanka-UK BIT (1980) and Bangladesh-UK BIT 
(1980)*° afford an exceptions to this right adding terms 
such as: 

“|...subject to the right of each Contracting Party in 
exceptional financial or economic circumstances to 
exercise equitably and in good faith powers conferred 
by its laws.” 

This exception of withholding such unwarranted rights 
in extreme exceptional situations can be justified by 
applying the doctrine of “clausula rebus sic stantibus”.*° 
This doctrine crystallizes an implicit condition recognized 
in international law which favors cessation of a treaty or 
an agreement when the foundations on which the treaty 
stood at the first places, changes substantially.*’Though, 


due to a liberalized shift towards exchange restrictions 





43 Piero Bernardini, Investment Protection under Bilateral Investment 
Treaties and Investment Contracts [2001] 2(2) Journal of the World 


Investment and 
Trade chttps://brill.com/view/journals/j wit/2/2/article- 
pvii_xml accessed 12 April 2020 

a Sri Lanka-UK BIT 1980, Art. 6 
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46 J. W. Garner, ‘The Doctrine of Rebus Sic Stantibus and the 
Termination of Treaties’ (1927) 21(3) American Journal of 
International Law 509-516. 
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rest of the UK BITs in South Asia contain no such 
exception. 


In absence of such exceptions, any regulatory 
apparatus of Bangladesh contrived to tackle 
unprecedented national or economic emergency may 
result in arbitrary claim against Bangladesh by investors 
before ICSID. For example, when Argentina witnessed an 
economic catastrophe in 2001, it devised regulations for 
restructuring the foreign exchange system of Argentina in 
order to reform its convertibility regime, nearly 50 cases 
worth 50 billion USD accumulated against Argentina 
before ICSID by investors irrespective of Argentina’s 
defaulted public debt of 130 billion USD.* Thus, 
situations like Far East Asian or Argentinean financial 
crisis well explain the need for Bangladesh to stick to the 
existing exception overcoming the zeal for absolute right 
of repatriation. 


Safeguards against Nationalization & Expropriation 


Due to the significant change in the nature of taking, a 
state’s power to nationalize overseas property in 
exceptional circumstances is generally accepted under 
international investment law*’Article 5(1) of the 
Bangladesh-UK BIT (1980) states: 





“8 Federico Lavopa, ‘Crisis, Emergency Measures and the Failure of the 
ISDS System: The Case of Argentina’ (South Center, July 2015) 
https://www.southcentre.int/wp- 
content/uploads/2015/07/IPB2_Crisis- Emergency-Measures-and-the- 
Failure-of-the-ISDS-System-The-Case-of- Argentina pdf. 
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“Investments of nationals or companies of either 
Contracting Party shall not be nationalised, 
expropriated or subjected to measures having 
effect equivalent to nationalisation or 
expropriation (hereafter referred to as 
“expropriation ") in the territory of the other 
Contracting Party except for a public purpose 
related to the internal needs of that Party and 
against prompt, adequate and _ effective 
compensation. Such__compensation shall be 





equivalent to the full value _of the investment 





expropriated immediately before the 





expropriation became known, shall be made 
without delay, be effectively realizable and freely 
transferable. The legality of an expropriation and 
the amount of compensation shall be subject to 
review by due process of law.” [emphasis added] 


The Bangladesh-UK BIT (1980) rightly circumscribes 
the notion of expropriation providing policy safeguards to 
the investors and their properties. All the South Asian UK 
BITs provide for “nationalization”, “expropriation”, 
“measures having equivalent effect” and prohibition on 
such measures except for recognizable public purposes” 
but with certain variations as to nature of need, standard 
of compensation, value of compensation, payment of 
interest etc. The UK-India BIT (1994) states in Article 
5(1): 

“Investments of investors of either Contracting 
Party shall not be nationalised, expropriated or 





°° International Development Center of Japan (n 6) 
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subject to measures having effect equivalent to 
nationalisation or expropriation (hereinafter 
referred to as "expropriation") in the-territory of 
the other Contracting Party except for a public 
purpose related to the internal requirements for 
regulating economic activity on a_ non- 
discriminatory basis and against fair and 
equitable compensation. Such compensation 
Shall amount to the genuine value of the 
investment expropriated immediately before the 
expropriation or before the impending 
expropriation became public knowledge, 
whichever is the earlier, shall include interest at 
a fair and equitable rate until the date of 
payment, shall be made without unreasonable 
delay, be effectively realizable and be freely 
transferable”! 

matter, Article 5(1) of the UK-Nepal BIT (1993) 


“Investments of nationals or companies of either 
Contracting Party shall not be nationalised, 
expropriated or subjected to measures having 
effect equivalent to nationalisation or 
expropriation (hereinafter referred to as 
"expropriation") in the territory of the other 
Contracting Party except for a public purpose 
(which term includes the purposes of national 
defense) related to the internal needs of that 
Party and against prompt, adequate and effective 
compensation. Such compensation shall amount 








> Art. 5(1) (n 13). 
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to__the market value of the _investment 





expropriated immediately before the 








expropriation or __before___the__ impending 
expropriation became public knowledge, 
whichever is the earlier, shall be made without 
delay, in any event not later than six months after 
the date of expropriation, be effectively realizable 
and be freely transferable. The national or 
company affected shall have a right, under the 
law of the Contracting Party making the 
expropriation, to prompt review, by a judicial or 
other independent authority of that Party, of his 
or its case and of the valuation of his or its 
investment in accordance with the principles set 
out in this paragraph.””*? [emphasis added] 
Again the UK-Sri Lanka BIT (1980), which is the oldest 
UK BIT in South Asia provides in Article 5(1) provision 
relating to expropriation which states: 
“Investments of nationals or companies of either 
Contracting Party shall not be nationalised, 
expropriated or subjected to measures having 
effect equal to nationalisation or expropriation 
(hereinafter referred to as “expropriation") in 
the territory of the other Contracting Party 
except for public purpose related to the needs of 
that Party and against prompt, adequate and 
effective compensation. Such compensation shall 





amount to the full value of the investment 








* United Nations Conference on Trade And Development 
(UNCTAD), International Investment Agreements Navigator 
https://investmentpolicy.unctad.org/international-investment- 


agreements/treaty-files/2064/download. 


DUCSU Law and Politics Review 


expropriated immediately before the 





expropriation or before the impending 
expropriation became public knowledge and 
Shall include interest at a normal commercial 
rate until the date of payment. Payment of be 
compensation should be made without delay and 
the Contracting Party making compensation 
shall guarantee free transfer of the compensation 
at the official rate of exchange prevailing on the 
date used for the determination of value. The 
national or company affected shall have a right, 
under the law of the Contracting Party making 
the expropriation, to prompt determination of the 
amount of compensation either by law or by 
agreement between the parties and to prompt 
review, by a judicial or other independent 
authority of that Contracting Party, of his or its 
case and of the valuation of his or its investment 
in accordance with the articles set out in this 
paragraph.””*? [emphasis added] 

The latest among the five BITs, the UK-Pakistan BIT 

(1994) provides for expropriation in Article 5(1) as 

follows: 
“Investments of nationals or companies of either 
Contracting Party shall not be nationalised, 
expropriated or subjected to measures having 
effect equivalent to _ nationalisation or 
expropriation (hereinafter referred to as 





*% United Nations Conference on Trade And Development 
(UNCTAD), International Investment Agreements Navigator 
https://investmentpolicy.unctad.org/international-investment- 


agreements/treaty-files/2293/download. 
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"expropriation") in the territory of the other 
Contracting Party except for a public purpose 
related to the internal needs of that Party on a 
non-discriminatory basis and against, prompt, 
adequate and effective compensation. Such 
compensation shall amount to the-'genuine value 





of the investment expropriated immediately 





before the expropriation or before the impending 





expropriation became ___ public ___ knowledge, 





whichever is the earlier, shall include interest at 





a_normal commercial rate until the date of 





payment shall_be_made_ without delay, be 
effectively realizable and be freely transferable. 








The national or company affected shall have a 
right, under the law of the Contracting Party 
making the expropriation, to prompt review, by a 
judicial or other independent authority of that 
Party, of his or its case and of the valuation of his 
or its investment in accordance with the 
principles set out in this paragraph.’”?*[emphasis 

added| 
The adequate compensation as per the UK-Sri Lanka 
BIT (1980) and UK-Bangladesh BIT (1980) is the ‘full 
value’ of the investment. Whereas the UK-India BIT 
(1994) and UK-Pakistan BIT (1994) requires the ‘genuine 
value’ to be paid. Only the UK-Nepal BIT (1993) sets the 
‘market value’ of the investment as the adequate 
compensation to be paid. Neither of the five BITs define 
the ambit of these standards reflecting a non-agreement of 
the parties on the set of criteria applicable to each cases. 





> Art. 5(1) (n 14). 
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However, the difference in the wordings doesn’t vary the 
common standard of paying compensation in case of 
expropriation in light of the international practice. This 
has been recognized by many states that have preferred to 
identify the general understanding regarding these 
standards. For example, a side letter to the USA-Panama 
BIT (1982) provides that:°° 
“Both Parties understand that the estimate of full 
value of expropriated investment can be made 
using several methods of calculation depending 
on the circumstances thereof.” 

Again, China-Cote D'Ivoire BIT at Article 5(2) states 
that:°° 

"the value shall be determined in accordance with 

generally recognized principles of valuation." 

The significant deviation lies in point of time at which 
such value has to be determined. Except the Bangladesh- 
UK BIT (1980), the rest of the South Asian BITs stipulate 
that the value of adequate compensation has to be 
determined at the earliest date in point of time between 
the day of expropriation and the day such expropriation 
becomes publicly known. But the Bangladesh-UK BIT 
(1980) solely prefers the date when the expropriation 
becomes public knowledge. 

It has been argued that, the host state may not always 
benefit from the result that flows down from the public 
knowledge of impending expropriation or nationalization 





® J. Steven Jarreau (n 25). 
*© Philip Ebow Bondzi-Simpson and Felix Awuah (n 20). 
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on the value of an investment.*’ Again, establishing the 
point of time of the action pertaining to expropriation in 
an indirect taking will be contentious as the doubt as to 
the precise date is most likely to be resolved in favor of 
the investor as the host state is more likely to possess the 
relevant documents.** Thus, to avoid such situations 
including circumstances when the action pertaining to 
expropriation may be known before the actual 
expropriation, the time test as applied in the rest of the 
South Asian BITs may be followed in Bangladesh-UK 
BIT. 

With regards to the purpose of expropriation the Sri 
Lankan, Bangladeshi and Pakistani BITs provide for 
generalized public purpose relating to the internal matters 
of the state. Whereas, the Indian BIT qualifies the public 
purpose to be precisely related requirements for internal 
economic activity and the Nepalese BIT qualifies the 
public purpose as situations of national defense. Thus, the 
inconsistency flowing from the oldest to the latest UK 
BITs in South Asia suggests a more country specific 
approach of UK while negotiating the BITs. Though in 
one hand, a generalized idea of public purpose allows 
Bangladesh to interpret the situations of expropriation 
accordingly but on the other hand such vagueness allows 
more interpreting power to the arbitrators which 
popularly go against the host states.” In this regard, 
narrowing down the sectors of public purpose like that of 





* Alejandro A. Escobar, ‘Introductory Note on Bilateral Investment 
Treaties Recently Concluded by Latin American States’ (1996) 11 
ICSID Review- Foreign Investment Law Journal. 

%8 J. Steven Jarreau (n 23). 

» Biswajit Dhar, Reji Joseph, T C James (n 11). 
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India or Nepal may work as both safeguard in arbitration 
as well as allow certain level of flexibility of 
circumscribing situations pertaining to expropriation as 
per its national interest. 

All South Asian BITs except Bangladesh require the 
host state to furnish full value of the investment as 
compensation counting the interest, added with a judicial 
review on demand by the investing party. As observed 
above, the Bangladesh-UK BIT does not require the host 
state to pay interest and necessitates only to assess 
whether such expropriation was done following the due 
course of law or not. Inclusion of interest to be availed at 
a certain rate, until a certain period is not a consistent 
practice while negotiating BITs.© Despite the absence of 
such provision on interest in the Bangladesh-UK BIT as 
per Article 5 of the BIT, ‘the full value of the investment 


°6l Which enables the investors to retain 


is recoverable 
Status quo after expropriation and this entails sufficient 
safeguard under international law. 

“Due process of law” used in the UK-Bangladesh BIT 
provides for an unambiguous forum for reviewing the 
validity of the expropriation since an agreement is 
expected to remove any confusion regarding such due 
process of law. The notion of a an autonomous authority 
i.e. a judicial authority as used in other South Asian BITs 
of UK formulates a more specific forum which ensures 
the investors of the actual process of reviewability and 





© Suzy H. Nikiema, Compensation for Expropriation (International 
Institute for Sustainable Development, 2013). 

*! United Nations Conference on Trade and Development, UNCTAD 
Series on Issues in International Investment Agreements 2 (Geneva, 
2012). 
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gives them a chance to check and balance the protection 
of their interest. Thus a review of the forum for 
assessing the legality of the expropriation might offer 
British investors more investment security since a lack in 
such measure might result in frustrating the entire 
protection mechanism devised in the BIT. 

Moreover, the exemplary time frame of six months set 
in the UK-Nepal BIT for paying the compensation caters 
in favor of a host state. As the economic, security or 
public concern causing the expropriation is expected to be 
dealt with within a given time, paying the compensation 
overnight might be a challenge on part the expropriating 
state. Thus the time frame indeed fosters the economic 
interest of the expropriating state by allowing them a 
feasible time to recover followed by payment of 
compensation. 


Standard of Compensation 


Except in the UK-India BIT (1994), rest of the South 
Asian BITs has stick to the standard of “prompt, adequate 
and effective” compensation in case of nationalization. 
Recently, developing countries have been keener towards 
articulating the standard of “appropriate compensation” 
due to the flexibility it offers by taking into account 
factors including profits made and duration to make such 
profits by investors.™ But in case of the UK-Bangladesh 
BIT, the period in which the agreement was drafted 





® Eileen Denza and Shelagh Brooks, Investment Protection Treaties: 
United Kingdom Experience (1987) 36(4) International and 
Comparative Law Quarterly 908-923. 

% Art. 5(1) (n 13). 

6 Fraport AG Frankfurt Airport Services Worldwide (n 15) 
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should be taken into consideration. On the verge of 
unavailability of capital investment states are keen to 
attract investments and there is a tendency to resort to the 
Hull formula that reasons in favor of “prompt, adequate 
and effective” mode of reparation. Thus, taking the 
examples of China and Vietnam who have also resorted 
to Hull formula to oust the impression of a high-risk 
country, coupled with the growing idea of a free market 
economy, Bangladesh had rightly negotiated on the 
standard of compensation establishing the inclination 
towards respecting the property rights of contracting 
nationals. On the other hand, considering to the 
increasing flow of FDI in Bangladesh and the need to 
balance the property rights of her own nationals as per her 
economic capacity and aptitude, Bangladesh might 
review the standard of compensation to be provided 
taking into reflection that the presence of the “fair and 
equitable standard” of compensation in lieu of Hull 
formula has not affected investment flow of British 
investors in India rather has given India the opportunity 
to determine compensation equitably balancing the 
interest of both the states.°” 





® D. Robinson, Expropriation in the Restatement (1984) 78 American 
Journal of International Law 176. 

6° Berger, Hesitant Embrace: China’s Recent Approach to 
International Investment Rule [2015] 16(5-6) The Journal of World 
Investment and Trade chttps://www.die- 
gdi.de/en/otherspublications/article/hesitant-embrace-chinas- 
recent-approach-to-international-investment-rule-making/> accessed 
13 April 2020. 

7 Art. 5(1) (n 13). 
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Dispute Settlement Mechanism 


Historically, while constituting the dispute settlement 
mechanism in BITs the states have negotiated in favor of 
a twofold scheme for settling disputes arising out of 
investment agreements. First one caters for state-state 
dispute and the second one for investor-state dispute 
(ISD). Regarding the former, the UK-Bangladesh BIT 
provides for ‘negotiation to solve disputes’ vis-a-vis 
clarification or utilization of the agreement, on failing of 
which ad hoc arbitration is to be resorted.® Regarding 
later one, the Bangladesh-UK BIT (1980) offers the 
opportunity to construct an arbitration mechanism 
pertaining to the International Center for Settlement of 
Investment Disputes (ICSID).” Article 8 of the model UK 
IPPA contemplates the consent required to assume 
jurisdiction on the occasion of an investor-state dispute 
for obtaining the necessary award, exhausting the 
requirement to take resort to negotiation. ’' Such provision 
is clearly reflected in the UK BITs with Sri Lanka, 





°8 Pohl J., K. Mashigo and A. Nohen, Dispute Settlement Provisions in 
International Investment Agreements: A Large Sample Survey (2012) 
OECD 2 Working Papers on International Investment, OECD 
Publishing. http://dx.doi.org/10.1787/5k8xb71nf628-en. 

® PieroBernardini (n 43), a 9. 

7 European Parliament, Investor-States Dispute Settlement (ISDS) 
Provisions in the EUs International Investment Agreements (1Directorate 
General for External Policies 2014). 

“Nathalie Bernasconi-Osterwalder, State-State Dispute Settlement 
Clause in Investment Treaties (IISD Best Practice Series, October, 
2014) <https://www.iisd.org/library/best-practices-series-state-state- 
dispute-settlement-clause-investment-treaties> accessed 12 April 
2020. 
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Bangladesh and Nepal.” Whereas UK BITs with India 
and Pakistan contain the alternative and less desirable 
option for UK which refers to UNCITRAL particularly in 
case of India because of not being a party to the ICSID 
convention. 7 

Over the time, taking resort to international arbitration 
forums for Investor-State-Dispute-Resolution (ISDS) has 
become a compulsory feature of international investment 
agreements.” World Bank’s establishment of ICSID in 
1965 fostered the settlement of disputes in an 
international set up later boosted by adaptation of 
UNCITRAL rules in 1976.” Though in spite of their 
rampant usage many commentators have regarded such 
arbitration mechanisms inherently ‘pro-investor- biased 
since firstly, the consent of the investor is a pre 
requirement to the arbitration process which 
automatically puts the host state in a back foot and 
secondly, the investors are not required to exhaust local 
remedies.’° Though another wave of commentators have 
argued that existence of such neutral mechanism in BITs 
strengthens the legal framework for the protection of 
investors as the ‘depoliticisation’ of investment dispute 





? Sri Lanka-UK BIT 1980, Art. 8; Bangladesh-UK BIT 1980, Art. 8; 
Nepal-UK BIT 1993, Art. 8 
https://investmentpolicy.unctad.org/international-investment- 
agreements/countries/221/united-kingdom. 

® International Development Center of Japan (n 6) 

™ William S. Dodge, ‘Investor-State Dispute Settlement Between 
Developed Countries: Reflections on the Australia- United States Free 
Trade Agreement’ (2006) 39(1) Vanderbilt Journal of Transnational 
Law. 

® Biswajit Dhar, Reji Joseph, T C James (n 11) 18 

’® Kyla Tienhaara, ‘Investor State Dispute Settlement in the Trans- 
Pacific Partnership Agreement’ Submission to the Department of 
Foreign Affairs and Trade. 
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bars it from affecting the bilateral relationship between 
the contracting  states.’’Recently, countries __ like 
Venezuela and Ecuador have resigned as parties to the 
ICSID convention to protect their economic sovereignty 
and strengthen their regulatory freedom.’* Whereas 
India’s model BIT terminating existing BITs with 57 
countries reflecting India’s will to withdraw from ISDS 
framework flows from India’s reaction towards the 
unfairness and biasness of arbitration mechanisms in 
favor of investors.” 

Thus, presence of the ICSID mechanism backs up the 
British investors by ensuring Bangladesh’s commitment 
to join any proceeding initiated against Bangladesh which 
itself acts as a significant part of the protection scheme 
given to the investor by Bangladesh though it is in the best 
interest of Bangladesh to review the existing Bangladesh- 
UK BIT (1980) clearly and particularly defining the ambit 
of investor’s protection mechanism pertaining to ISDS so 
that the provisions of the agreement don’t become prey to 
the interventionist interpretation of the arbitral 
mechanism.” 





7 Tbrahim F. I. Shihata, ‘Towards a Depoliticization of Investment 
Disputes: The Roles of ICSID and MIGA [1986] 1(1) ICSID Review - 
Foreign Investment Law 
Journal <https://academilc.oup.com/icsidreview/article/1/1/1/75617b a 
ccessed 12 April 2020 

8 Rumana Islam, The Fair and Equitable (FET) Standard in International 
Investment Arbitration: Developing Countries in Context (Springer 2018) 6. 

” Prabhash Ranjan, ‘Indian Investment Treaty Programme in the Light 
of Global Experiences’ 45(7) Economic & Political Weekly 68-72. 

8° V Inbavijayan and KirthiJayakumar, Arbitration and Investments- 
Initial Focus [2013] 2(1) Indian Journal of Arbitration 
Law <http://www.ijal in/sites/default/files/JAL%20Volume%202_Iss 
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Reflection of the new era of BITs 


It is interesting to note as to how the “preamble” or 
the “prefatory statement” to the agreement has been 
grasping an importance in the interpretation of BITs 
which is consistent with Article 31 of the Vienna 
Convention on the Law of Treaties (VCLT) 1969 which 
encompasses how preamble is relevant to indicate the 
perspective or the interpretation of an agreement.*! 
Intense competition among or between developing 
countries to attract FDIs have resulted in BITs with higher 
concession on regulatory autonomy, environmental, 
human rights concerns etc.*” Nevertheless, some recent 
BITs have considered such protections as_ policy 
justification, one of which is seen in the preamble to the 
model USA BIT which demarcates protection of health, 
safety and environment as its objective.*? Though many 
investors have contested such protection to be equivalent 
to indirect expropriation™ but many states have recently 
counteracted by devising provisions which establishes 
any measure taken to protect and conserve the 
environment as exceptional measures.** More 
sophisticated examples can be found in the South African 





ue%201L_V.%20Inbavijayan%20%26% 20Kirthi%20Jayakumar.pdf> ac 
cessed 12 April 2020. 

8! Vienna Convention on the Law of Treaties, 1155 United Nations 
Treaty Series, 331. 

8 Luke Eric Peterson, Human Rights and Bilateral Investment 
Treaties: Mapping the role of human rights law within investor-state 
arbitration (Rights & Democracy, 2009). 

83 Jeswald W. Salacuse (n 24), preamble. 

84 TecnicasMedioambientalesTecmed, S.A. v United Mexican States 
(2003) ICSID Case No. ARB (AF)/00/2. 
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Developmental Community (SADC) Model BIT (2012)*° 
or the Investment for Sustainable Development (IISD) 
Model Agreement (2005)*’which require environmental 
and social impact assessment and adoption of principle of 
precaution while concluding a BIT.** Thus, many states 
are addressing these concerns and have quartered them 
within the agreement assuming the significance of human 
rights and environmental treaties in coming future. Since 
these norms are of a recent development in International 
Law and many of them have asserted the status of jus 
cogens principle, Bangladesh needs to revisit the oldest 
BIT entered, in order to structuralize the competing norms 
of international law in order to devise a scheme which 
best resonates the interest of Bangladesh. 


Revisiting and renegotiating Bangladesh-UK BIT 


The history of bilateral investment treaty negotiation 
suggests that a handsome number of states have entered 
their earliest BITs with limited enquiry of their legal 
implication and very little break down of the economic 
costs and benefits attached to the BITs.*° Again, in many 





8° The South African Development Community (SADC) Model 
Bilateral Investment Treaty Template and Commentary (2012) 
https://www.iisd.org/itn/wp-content/uploads/2012/10/sade-model- 
bit-template-final pdf 

8” TISD Model International Agreement on Investment for Sustainable 
Development (2005) 
https://www.iisd.org/pdf/2005/investment_model_int_agreement.pdf 


88 South African Developmental Community (SADC) Model BIT, a 
13(1). Investment for Sustainable Development (IISD) Model 
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8° Jose Alvarez, ‘The Once and Future Foreign Investment Regime, in 
Mahnoush H. Arsanjani, Jacob Katz Cogan, Robert D. Sloane and 
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such cases legal or economic awareness might not have 
played as significant role as the then regional or 
international politics back in their minds.” As Poulsen 
suggests, many developing countries may have signed 
BITs in order to avoid economic or diplomatic 
repercussions from states of financial institutions on 
account of unequal negotiating power.”! Nevertheless, 
with the increasing importance of treaty language in 
investment arbitration and the realization of flowing from 
the ISDS complexities of countries across the world, 
states have felt the need to adjust their earlier investment 
treaties with in depth consideration of legal and economic 


paradigms.” 


As suggested by UNCTAD, there are at least ten 
options available to the contracting states including joint 
interpretation, amendments, replacing older treaty etc. in 
order to bring the existing investment treaties in 
conformity with the changed policy considerations of the 
states over the years.”? Bangladesh signed its first Joint 
Interpretative Notes with India for the Bangladesh—India 





Siegfried Wiessner (eds), Looking to the Future: Essays on 
International Law in Honor of W. Michael Reisman (Martinus 
Nijhoff, 2010) 620-622. 
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BIT (2009) which clarified a number of clauses in the BIT 
pertaining to the definition, taxation measures, national 
treatment, expropriation, ISDS etc.“Engaging in joint 
interpretation with UK for clarifying the provisions of 
Bangladesh-UK BIT (1980) is one of the easiest ways for 
Bangladesh to revise the BIT as per the changed economic 
and policy circumstances. This method is practically the 
most convenient to apply as amendment or renegotiation 
may require comparatively more time and cost as 
interpretative statements do not require ratification and a 
statement as to the binding nature of the joint 
interpretation in the agreement eliminates further doubt as 


to its legal effect.” 


As joint interpretation only further explain already 
existing provisions, sometimes it is not possible to bring 
in fresh concepts and requirements in a BIT irrespective 
of the existing provisions through joint interpretation. 
Thus many BITs contain provisions for amendment of the 
agreement any moment during the continuance of the 
treaty on the basis of bilateral consensus. Among the BITs 
negotiated by Bangladesh, only a few recent treaties 
provide for such an amendment clause, for example, 
Bangladesh-Turkey BIT (2012)”°, Bangladesh-UAE BIT 





°* Matthew Weiniger, ‘India and Bangladesh to issue joint 
interpretative note on bilateral investment treaty’ (Linklaters, 5 
September 2017) 
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(2011), Bangladesh-Denmark BIT (2009), and 
Bangladesh-Singapore BIT (2004)”, Bangladesh- 
Uzbekistan BIT (2000)' and Bangladesh-Indonesia BIT 
(1998)'°!. Neither of the South Asian BITs signed by UK 
contains any such provision as to amendment of the 
agreement. Whereas among the latest UK BITs, Article 
15(2) of the UK-Ethiopia BIT (2009) states: 


“This Agreement may be amended by the mutual 
consent of the Contracting Parties provided that 
one of the Contracting Parties present written 
proposal for amendment to the other Contracting 
Party. Amendments shall be made through the 


enter into force in accordance with the same legal procedure 
prescribed under the first paragraph of the present Article. 

*” Art. 15: At the time of entry into force of this Agreement or at any 
time thereafter the provisions of this Agreement may be amended in 
such manner as may be agreed between the Contracting Parties. Such 
amendments shall enter into force when the Contracting Parties have 
notified each other that the constitutional requirements for the entry 
into force have been fulfilled. 

°8 Art 13: At the time of entry into force of this Agreement or at any 
time thereafter tire provisions of this Agreement may be amended in 
such manner as may be agreed between the Contracting Parties. Such 
amendments shall enter into force when the Contracting Parties have 
notified each other that the constitutional requirements for the entry 
into force have been fulfilled. 

»° Art 10(4): This Agreement may be amended in writing by mutual 
consent of the Contracting Parties. On agreement having been 
reached, each Contracting Party shall notify the other in writing that 
it has completed all internal state requirements for the entry into force 
of such amendment. The amendment shall enter into force on the date 
of the latter of the two notifications. 

100 Art 13: Changes and additions may be inserted in the present 
Agreement by written agreement of the Contracting Parties. 

1! Art 12(2): This Agreement may be amended at any time, if deemed 
necessary, by mutual consent. 
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exchange of notes or signing of an amendment 


agreement." 


In spite of the absence of such express provisions, 
amending the Bangladesh-UK BIT (1980) is rather 
possible because the exchange of notes with regard to the 
Paraguay-United Kingdom BIT (1981) which doesn’t 
contain amendment clause, provided for some 
adjustments in ISDS mechanism pertaining to amendment 
in 1997.'° However these amendments are still in the 
process of ratification and typically the amendments are 
narrow in nature as they do not affect the overall treaty 
design and such states have resorted to this method rather 
frugally.'™ 

Replacement of the existing treaty by a new, inclusive 
and modified one perhaps overcomes the above 
limitations. Such a replacement enables a state to 
comprehensively revise the existing treaty instead of 
picking some individual clauses and amending them.'”A 
fresh treaty offers the parties an opportunity to deal with 
earlier challenges, rigorously incorporating the new 
concepts of bilateral investment that caters their need and 
popularity of this method is evident from the fact that 130 
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BITs have been replaced till date. In this discussion the 
example of Netherlands is noteworthy. In 2018 
Netherland has replaced 79 older generation treaties and 
implemented reforms related to the definition of 
investment, precise standards of treatment, exceptions to 
them, refinement of ISDS clause etc. through a model 
BIT.!” In 2008, Ecuador formulated a model BIT with 
prominent features foe negotiation of future BITs 
including prior treaty partners.'“’Similarly, on the face of 
struggling with the controversial ISDS mechanisms in 
international arbitration, India terminated 57 of its BITs 
including the one with UK and formulated the model BIT 
in 2015 for negotiating any future agreement.'® Thus, 
Bangladesh and UK may revise the existing treaty by 
replacing it with a fresh one devising the transition as per 
Article 13 of the Bangladesh-UK BIT (1980) as the most 
feasible way to improvise the existing provisions relating 
to entry, standard of treatment, expropriation, ISDS 
mechanism etc. along with incorporating the current 
trends of investment treaties allowing Bangladesh a 





106 Gordon and Pohl, Investment Treaties over Time - Treaty Practice and 
Interpretation in a Changing World (2015) OECD Working Papers on 
International Investment http://dx.doi.org/10.1787/5js7rhd8sq7h-en. 
07 Albert Marsman, ‘New model treaty to replace 79 existing Dutch 
bilateral investment treaties’ (De Brauw, 17 May 2018) 
https://www.debrauw.com/legalarticles/new-model-treaty-to- 
replace-79-existing-dutch-bilateral-investment-treaties/. 

108 Javier Jaramillo, ‘New Model BIT proposed by Ecuador: Is the Cure 
Worse than the Disease? (Kluwer Arbitration Blog, 20 July 2018) 
http://arbitrationblog.kluwerarbitration.com/2018/07/20/new- 
model-bit-proposed-ecuador-cure-worse-disease/. 

109 Kavaljit Singh and Burghard Ilge, ‘India overhauls its investment 
treaty regime’ Financial Times (5 ‘July, 2016) 
https://www.ft.com/content/53bd355c-8203-34af-9c27- 
7b£990a447dc. 
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greater policy control and regulatory sovereignty over 
concerns related to environment, human right, labor rights 
and development. 


Conclusion 


Though the Bangladesh-UK BIT is a_ bilateral 
agreement for reciprocal investment, the flow of 
investment in reality is always one way, flowing from the 
UK to Bangladesh.''° UK is the third biggest export 
destination for Bangladesh preceded by the USA and 
Germany, exporting 1981.66 million USD till December, 
2018 covering an estimated 9% export share in UK 
market.''’ While UK ranked third among the investors 
preceded by Netherlands and China, Bangladesh has 
experienced highest ever investment from UK in 2017.'” 
By the end of September, 2019 total FDI stock of UK in 
Bangladesh stood at 2271.98 million USD preceded just 
by USA.'3 Whereas during June, 2019 to September, 
2019 UK had the highest net FDI info of 90.01 million 
USD in Bangladesh topping in sectors such as: 
telecommunication, food, banking etc. 45 this 





40 Fraport AG Frankfurt Airport Services Worldwide (n 15). 

"Md. Sajib Hossain and Rashedul Kabir, ‘Trade between Bangladesh 
and the UK: Post—Brexit’ The Financial Express (16 February, 2018) 
https://thefinancialexpress.com.bd/views/trade-between- 
bangladesh-and-the-uk-postbrexit- 1518791664. 

'2 FE Online Report, ‘Bangladesh got highest FDI from UK in 2017 
The Financial Express a May, 2018) 
https://www.thefinancialexpress.com.bd/economy/bangladesh/bangl 
adesh- got-highest-fdi-from-uk-in-2017-1525160781. 

'3 Bangladesh Bank, Foreign Direct Investment (FDI) in Bangladesh 
Survey Report (2019) 
https://www.bb.org.bd/pub/halfyearly/fdisurvey/fdisurveyjanjun2019 
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asymmetry is an inherent nature of a north-south BITs,'” 
developing states have to make the best out of such BITs 
in terms of its economic growth and development. 


Recently, Bangladesh has turned itself into a ‘hotspot 
for investment’ ''® which is evident from the receiving of 
highest ever FDI of 3.61 billion USD in 2018.'!’ Given 
that the strategy of British BITs back in early 1980s was 
to protect the already existing investments in developing 
countries from expropriation, the link between FDI and 
BITs has been somehow indirect and when factors like 
market size, labor cost, infrastructure, political stability 
etc. are taken into consideration, BITs have been 
considered as secondary to them for promoting FDI 
flows.''® However, a recent wave has escalated in favor 
of terminating older BITs by many developing states 
including India and Ecuador in order to renegotiate its 
terms in the latest investment regime by bargaining as 
much as possible in the host country’s favor. Such 
termination has resulted from the growing concern over 
protection of national interest and regulatory sovereignty 
in ISDS mechanisms. Unfortunately, the regulation 
governing the dispute mechanism between UK and 
Bangladesh is almost four decades old and Bangladesh 





15M. Sornarajah (n 16) 

46 Tbrahim Hossain Ovi, ‘Bangladesh Now Hotspot for Investment’ 
Dhaka Tribune (Dhaka, 17 August 2018) 
https://www.dhakatribune.com/bangladesh/development/2018/08/17 
/bangladesh-now-hotspot-for-investment. 

"7 Tbrahim Hossain Ovi, ‘Bangladesh sees highest ever foreign 
investment’ Dhaka ‘Tribune (Dhaka) 9 May — 2019) 
https://www.dhakatribune.com/business/2019/05/09/fdi-rises- by-67- 
in-2018. 
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has already experienced such potential ISDS risks 


through Bangladesh’s arbitration with Saipem,'”” 


Chevron!” and Niko.!?! 





19 Saipem S.p.A. v The People's Republic of Bangladesh (2009) ICSID Case No. 
ARB/05/07 

Award: On the basis of the foregoing reasons, the Tribunal renders the 
following award: 1. The Respondent shall pay to the Claimant the 
sums of USD 5,883,770.80, and USD 265,000.00 and € 110,995.92 plus 
interest at a rate of 3.375% per annum from 7 June 1993; 2. The 
recommendation issued by the Tribunal on 21 March 2007 in 
connection with the Warranty Bond No. 86/USD/12/92 shall cease to 
be in effect as of the notification of this Award. 3. The costs of the 
proceedings, including the fees and expenses of the Tribunal and the 
fees of ICSID shall be borne by the parties in equal shares; 4. Each 
party shall bear the expenses it incurred in connection with the 
arbitration, 5. All other requests for relief are dismissed 
https://www.italaw.com/sites/default/files/case- 
documents/ita0734 pdf. 

2° Chevron Bangladesh Block Twelve, Ltd. and Chevron Bangladesh 
Blocks Thirteen and Fourteen, Ltd. v. People's Republic of Bangladesh 
(2010) ICSID Case No. 
ARB/06/lOhttps://www.italaw.com/cases/3436. 

RI Niko Resources (Bangladesh) Ltd. v. Bangladesh Petroleum 
Exploration © Production Company Limited (‘Bapex") and 
Bangladesh Oil Gas and Mineral Corporation (‘Petrobangla") (2015) 
ICSID Case No. ARB/10/18 

Decision: (i) Petrobangla shall pay into an escrow account USD 
25°312747 and BDT 139°988'337, plus interest (a) in the amounts of 
USD 5°932°833 and BDT 49°849’961 and (b) as from 12 September 2014 
at the rate of six month LIBOR +2% for the U.S. Dollar amounts and 
at 5% for the amounts in BDT, compounded annually; (ii) The escrow 
account shall be opened by the Claimant at a reputable, 
internationally operating bank according to standard conditions in 
international banking practice and providing that funds in the escrow 
account shall be released only (a) as instructed by the present Arbitral 
Tribunals or (b) by joint instructions of Niko and Petrobangla; (iii) 
Petrobangla shall ensure that the U.S. Dollar amounts paid into the 
Escrow Account are freely available to Niko without any restrictions 
if and when payment to Niko is ordered by the present Arbitral 
Tribunals; (iv) Until the amounts due as per above (i) have been fully 
paid to Niko at its free disposition or otherwise released from the 
Escrow Account, Petrobangla shall continue to pay interest on these 
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Bangladesh provides a state of comfort to foreign 
investors and MNCs expanding the scope and amount of 
FDIs in return. With a FDI stock of 70 million USD in 
1996 in Bangladesh'”presently UK stands out as one of 
the key investors in different economic sectors of 
Bangladesh. Currently, over 100 British companies are 
operating in Bangladesh of which some companies are 
investing since 197'and UK is one of the key export 
destination for Bangladesh.'“British companies have a 
significant position in Bangladesh economy and as such 
have huge potential for both positive and negative impact 
on people.'*? Thus, with the viable possibility of further 
increase in the number of British investments in the 
coming future through different economic sectors such as: 





amounts at the rate of six month LIBOR +2% for the U.S. Dollar 
amounts and at 5% for the amounts in BDT, compounded annually. At 
the end of each year, the Bank shall inform Petrobangla about any 
interest earned on the Escrow Account during the course of the year. 
Petrobangla may deduct the interest so earned from its interest 
payments for the corresponding period. If the interest earned on the 
amounts in the Escrow Account during a year exceeds the interest due 
by Petrobangla, the exceeding amount shall remain in the account 
without any credit to Petrobangla; (v) If any difficulties occur which 
prevent the operation of the Escrow Account as intended by the 
present decision, any Party may address the Tribunals for a ruling as 
required https://www.italaw.com/sites/default/files/case- 
documents/italaw4402.pdf. 

? International Development Center of Japan (n 3) 8 

3 Economy, ‘BD seeks more British investment to boost growth’ 
Financial Express (Dhaka, 1 August 2019) 
https://thefinancialexpress.com.bd/economy/bangladesh/bd-seeks- 
more-british-investment-to-boost-growth-1564639984. 

4 Tribune Desk, ‘British investors keen to invest more in Bangladesh’ 
Dhaka Tribune (Dhaka, 22 July 2018) 
https://www.dhakatribune.com/business/commerce/2018/07/22/briti 
sh-investors-keen-to-invest-more-in- bangladesh 

25 International Development Committee, ‘DFID's Programme in 
Bangladesh’ (2010) 2 Third Report of Session 2009-10. 
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readymade garments (RMG), energy etc. as Bangladesh 


1265¢ 


is high time to devise a pro-development bilateral 


becomes a lucrative destination for British investors, 


investment agreement that incorporates the current best 
practice in the field of international investment. 

Bangladesh’s journey from being once brusquely 
termed as the ‘bottom less basket’ to a ‘hotspot’ for 
investment is largely attributable to the current Awami 
League Government’s focus on regulatory reforms, 
establishing Special economic Zones (SEZs) coupled 
with the political stability and economic diplomacy which 
is in play since 2009. But for a viable investment scheme 
with UK, favoring Bangladesh’s development goal and 
regulatory arrangement, Bangladesh needs an_ all- 
embracing home task to assess, revise and reconsider the 
existing BITs let alone the firstborn BIT with UK in order 
to strike a balance between the protection of national 
interest, ISDS mechanism with the protection of future 
potential foreign investors. 





6 Refayet Ullah Mridha, Bangladesh becoming a lucrative destination 
for UK investors The Daily Star (Dhaka, 26 September 2017) 
https://www.thedailystar.net/business/bangladesh-becoming- 
lucrative-destination-uk-investors-1467766. 


The 1971 Bangladesh Genocide: Need (?) for 
International Recognition 
Professor (Dr.) Mizanur Rahman! 


“T have put my death-head formations in place 
with the command relentlessly and without 
compassion to send into death many women and 
children of Polish origin and language. Only thus 
we can gain the living space that we need. Who 
after all is today speaking about the destruction of 
the Armenians?” 


- Adolf Hitler to chief commanders and commanding generals, 22 
August 19397 


Introduction 


That the world did not talk about the Armenian genocide 
for too long, at least for not before the Nazi atrocities and 
genocide committed during the 2™ world war was a strong 
reason that Hitler did not find himself constrained to 
resort to his aggressive policy of crimes against humanity. 
War crimes committed by Nazi Germany is a reminder of 
the fact that if crimes against humanity are not addressed 
adequately and effectively by the international 
community, such crimes do repeat, and what is even 





' Director, Centre for Advanced Legal Studies (CALS), University of 
Dhaka, and Former Chairman, National Human Rights Commission 
(NHRC), Bangladesh. 

? Hitler’s speech is reproduced in David Charlwood, Armenian Genocide: 
The Great Crime of World War I (Pen and Sword Military, 2019) 1; also 
found in UK Foreign Office, Documents on British Foreign Policy, 1919-1939, 
34 series,9 vols.(HMSO, 1949-55), vol.7, p.258. 
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worse is that the newly committed crimes may be even 
more egregious. 

Armed conflicts and wars have been recurring 
phenomena in human history. Theory of international 
law, until very recent times, recognized conquest as a 
valid and legitimate mode of acquisition of state territory.* 
Ipso facto, use of force was legitimate under international 
law prior to the establishment of the United Nations in 
1945. Use of force often took the form of organized 
cruelty and violence. No matter how cruel and violent the 
conquests were, the conquerors were heralded as ‘national 
heroes’ and such conquests were considered as ‘triumph 
of patriotism’. The end justified the means, even if they 
were outrageously violent, cruel or inhuman. Nazi 
totalitarianism “ushered in a new age of extremes that 
made the violence of the past pale in comparison. It 
inspired the word “genocide”; a word that captured the 
transformation of the once unthinkable into historical 
reality. The challenge in our times is to consider whether 
this scourge is inevitable, or whether it can be 
prevented.”* 

It is now a universally recognized fact that the 20" 
century Europe witnessed the most horrifying mass 
killings and extermination of groups of peoples under 
different denominations. The scale and extent of brutality 
of Nazi Germany were such that at the trial of Nazi leaders 
in Nuremberg, the French Prosecutor described it as a 





> Dr. Mizanur Rahman, International Law in a Changing World (in Bangla) 
(Palal Prakashoni 2003) 71-72. 

* Payam Akhavan and Rene Provost, ‘Moving from Repression to 
Prevention of Genocide’ in Payam Akhavan and Rene Provost (eds), 
Confronting Genocide (Springer 2011) 1. 
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crime “undreamt of in history.” It fell to the Polish jurist 
Raphael Lemkin to name this nameless crime. Himself a 
victim of the holocaust, he coined the term ‘genocide’ to 
describe the collective destruction of groups on grounds 
of their identity.” The stage was all set for the adoption of 
the Convention on the Prevention and Punishment of the 
Crime of Genocide by the UN General Assembly on 9 
December, 1948. The fundamental objective of the 
Convention was to establish the truth- ‘nunca mas’- 
‘never again’, meaning that such crimes would not be 
repeated in human history! But the vow to ‘never again’ 
allow such horrors to happen soon became an empty 
mantra as millions more became the targets of genocide, 
mass killings, brutalities and victims of tyranny. The 
1971 Bangladesh genocide was one of the many such 
crimes committed after the high sounding pledge of 
‘nunca mas’! 


The 1971 Bangladesh Genocide 


The crime of genocide is the most serious 
international crime. Bangladesh experienced genocidal 
carnages engineered and executed to further the political 
ideology of Pakistan and pro-Pakistani political parties in 
1971.’ At birth, Bangladesh as a respectable member of 
the international community and as a state pledge bound 
to uphold the letters and spirit of international law could 





> [bid at 2. 
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7 MRafiqul Islam, National Trials of International Crimes in Bangladesh: 


Transitional Justice as Reflected in Judgments (University Press Limited 
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not remain indifferent to genocide committed by the 
Pakistani military forces and their collaborators in yet to 
be liberated Bangladesh. The just born Republic enacted 
the International Crimes Tribunal Act in 1973 to 
prosecute and punish those accused of committing 
various international crimes including genocide. The Act 
defines genocide as those acts that are committed against 
a national, ethnic, racial, religious, or political group with 
an intent to destroy wholly or partially by 

(a) Killing the members of the group; 

(b) Causing serious bodily or mental harm 

to the members of the group; 

(c) Deliberately inflicting the conditions of 
life that would physically destroy the 
group in whole or in part; 

(d) Imposing measures preventing births 
within the group; and 

(e) Forcibly transferring children from the 
group to another group.* 

Legal scholars may find it interesting to note that this 
definition and legal elements of the crime of genocide are 
by and large similar to that of genocide under Article 2 of 
the Genocide Convention 1948 and Article 6 of the ICC 
Statute 1998.’ In some respects, the Bangladesh definition 
is an improvement over the Convention definition. Prof. 
Islam aptly mentions that “given the enlargement of the 
ambit of the definition of genocide, the inclusion of 
‘political group’ in the definition of genocide in the 1973 
Act bears contextual merit and does not appear to be 





8 See, International Crimes (Tribunal) Act 1973. 
°M. Rafiqul Islam (n 7) 107. 
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inconsistent with international law prohibiting genocide 
in all its forms and manifestations.”'? The Convention 
defines genocide as the committing, with the intention to 
destroy in whole or in part a national, ethnic, racial or 
religious group, of any one of the five acts mentioned 
above in the ICT Act, 1973. This definition reflects 
contemporary preoccupation with genocidal Nazi policy 
towards the Jews as revealed at Nuremberg: it is wide 
enough to cover ethnic cleansing and religious pogroms. 
While the Nazi genocide was targeted primarily against 
the jews (religious group), Bangladesh genocide 
committed by the Pakistan junta was pointed against 
Bengalis as an ethnic group, Hindus as a religious group 
and members and sympathizers of the Awami League as a 
political group. Annihilation of the Awami League was a 
policy priority during the nine months occupation of 
Bangladesh by the Pakistani military junta. It is, therefore 
only logical that the 1973 Act definition of ‘genocide’ 
extends the ambit of application by including ‘political 
group.’ 

It is worth mentioning that the Bangladesh position 
with regard to prosecuting the crime of genocide or other 
‘international crimes’ is posited with subsequent 
developments of international criminal law as reflected in 
the Statute of the International Criminal Court, otherwise 
known as the Rome Statute. The principle of 
complementarity is of cardinal importance for the Rome 
Statute. According to this principle, the ICC can only 
assert jurisdiction over a crime when it has been 
established that the State who has jurisdiction is either 
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unwilling or unable to investigate and prosecute the 
alleged crime.'' Having an age old complete and 
functional judiciary and being the place of occurrences of 
the crimes of genocide, with the victims of genocidal 
crimes on its territory, as well as with a number of 
perpetrators and accomplices of the crimes located within 
the jurisdiction of the country, it is incomprehensible why 
Bangladesh would opt not to prosecute the crime? 
Bangladesh was never incapable to prosecute the cries of 
1971, though for in interim period (1975-1996) the State 
did not express its political willingness to prosecute the 
crimes of 1971. Fortunately for the rule of law and 
upholding of justice, the situation changed drastically 
favorably by 2010. 


The 1948 Genocide Convention 


The first liberation of crimes against humanity from 
any temporal connection with a declared war came in the 
form of the 1948 Genocide Convention. Article 1 simply 
states that ‘genocide, whether committed in time of peace 
or time of war, is a crime under international law’. This 
treaty has been ratified by so many states that it can now 
be considered a rule of modern customary international 
law, binding on all states (whether they have ratified the 
convention or not) and requiring them to prosecute acts of 
genocide. As the ICJ explained in its decisions in the 
Reservations to the Convention on Genocide case, “The 





’ Rome Statute, 2002, article 17(1) (a). The Rome Statute of the ICC, 
adopted July 17,1998, entered into force July 1, 202; Bangladesh signed 
the ICC Statute on September 16, 1999, ratified March 23, 2010, and 
effective June 1, 2010. 
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origins of the Convention show that it was the intention 
of the UN to condemn and punish genocide as “a crime 
under international law’...involving a denial of the right 
of existence of entire human groups, a denial which 
shocks the conscience of mankind and results in great 
losses to humanity, and which is contrary to moral law 
and to the spirit and aims of the UN.” 


The Nuremberg Legacy 


The importance of the Genocide Convention is that it 
obligates states to take action to stop any outbreak of the 
crime and envisages an international initiative to try the 
criminals. The Convention was put to test, for the first 
time in the trial of the German war criminals in 
Nuremberg, what today is dubbed by many jurists as the 
“Nuremberg Legacy”.'* In the words of Geoffrey 
Robertson, “The Nuremberg legacy, distilled from the 
work and words of Justice Robert Jackson, may be simply 
stated: crimes against humanity will only be deterred 
when their would-be perpetrators- be they political 
leaders, field commanders or soldiers and policemen — are 
given pause by the prospect that they will henceforth have 
no hiding place, that legal nemesis may someday, 
somewhere, overtake them.”'* That prospect is only 
realistic if there exists an international criminal court 
cognizant of their offence, or, in its absence, a rule 





? Reservations to the Convention on the Prevention and Punishment of the Crime 
of Genocide (Advisory Opinion) 1951, ICJ Rep.15, 23. 

8 Geoffrey Robertson, Crimes against Humanity. The Struggle for Global 
Justice (Penguin Books 2006) 273. 
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permitting their punishment by courts of countries into 
whose jurisdiction they may come or per chance be 
brought. It is this practical consideration which makes 
universal jurisdiction the most important attribute of a 
crime against humanity: it is an offence so serious that any 
court anywhere is empowered by international law to try 
it and punish it, irrespective of its place of commission or 
the nationality of the offender or the victims. Jurisdiction 
arises, in other words, wherever an offender is found, and 
it arises because he is alleged to have offended in a 
particularly outrageous way. 

There is no doubt that universal jurisdiction is 
recognized in customary international law as the basis for 
proceedings in domestic courts. “Universal jurisdiction 
arises not because they are crimes against humanity, but 
because they are crimes simpliciter, under any domestic 
law, which might otherwise go unpunished. As _ the 
Permanent Court of International Justice explained in the 
Lotus Case: 

“Tt is an offence against the law of nations; and as the 

scene of the pirate’s operations is the high seas, which 

is not the right or duty of any nation to police, he is 
denied the protection of the flag which may carry and 
is treated as an outlaw — as the enemy of mankind — 
hostis humanis generis — whom any nation may in the 

interest of all capture and punish.” ° 
The crime “against humanity normally occurs in a country 
where there is jurisdiction, albeit one which (because of 
the power of the state-backed perpetrator or because of 





© Paraphrasing the judgment of the French Appeal Court in Klaus 
Barbie Case: Barbie (1988) 89 ILR 125, 130. 
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the absence of political will of the state itself) will not be 
exercised, and the issue arises years, perhaps decades, 
later, when the perpetrator is found (or brought) within the 
jurisdiction of a nation with the exceptional resolve to 
bring a prosecution.”'° Prosecution may be possible even 
in and by the state where the crime was committed 
because of a fundamental change in the power politics and 
the government in power demonstrates strong 
determination to prosecute the offenders. The trial of the 
war criminals in Bangladesh is a glaring example of such 
a situation. 

It is to be noted that the crimes committed in 
Bangladesh during its liberation war in 1971 by the 
Pakistani forces ‘do not simply fall within the scope of 
(any) municipal law but are subject to an international 
criminal order to which the notions of frontiers and 
extradition rules arising therefrom are completely 
foreign’.'” 

This, probably, is the best statement of the Nuremberg 
legacy. Article 6 (c) of the Charter defined a class of crime 
which is so particularly horrific that the very fact that 
educated, rational and otherwise respected rulers of men 
were capable of conceiving and committing it must 
diminish whatever value there is in being human. The 
judgment in Nuremberg gave this particular crime a 
special status in international law, as imposing an erga 
omnes obligation on every state to assist in its trial and 





© Maria Luisa Bartolomei, ‘Universal Jurisdiction Vs National 
Sovereignty —The Cases Of Argentina And Chile’ (2007) 37 Nordic 
Journal of Latin American and Caribbean Studies 107-147. 

'” The Case of the SS Lotus (France v. Turkey) (Merits) PCIJ Rep Series A 
No 10. 
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punishment. This power to bring alleged perpetrators to 
justice is described by the phrase ‘universal jurisdiction’: 
states have the power, individually or collectively, to 
conduct a trial even if they have no link with the place 
where the crime was committed, or with its perpetrator or 
its victims. “Jurisdiction over ordinary crime depends on 
a link, usually territorial, between the state of trial and the 
crime itself, but in the case of crimes against humanity 
that link may be found in the simple fact that we are all 
human beings.”'* Therefore, in addition to domestic court 
or tribunal, an international tribunal, a court without a 
country, may be empowered to punish, as may the courts 
of any other country which gets its hand on an accused. 
Moreover, the Genocide Convention requires trial and 
punishment for this most heinous of all crimes, if not by 
the ‘competent national court’ then by an international 
penal tribunal. The adoption of the Rome Statute 
establishing the International Criminal Court (ICC) has 
taken care of this part of the international legal obligation. 


Multifaceted Dimensions of Bangladesh Genocide 


In the Bangladesh liberation war, the Pakistani 
occupation army created its local auxiliary para-militia 
forces and political collaborators from the ultra-religious 
and pro-Pakistan political parties.'? With their local 





'8 Hossein Mahdizadeh Kasrineh, ‘Immunity of Heads of State and its 
effects on the context of International Criminal Law (PhD Thesis, 
Hamburg University 2012)  <https://d-nb info/1023947587/34> 
accessed 29 May 2020. 

'9 Called the Razakars, ALBadrs, and Al Shams created mostly from 
members of Jamat-e-Islami and its student wing Islami Chatra Sangha 
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knowledge, these auxiliary forces were invaluable in 
mercilessly perpetrating international crimes and human 
rights violations of horrendous magnitude. The 
indiscriminate killing of innocent and unarmed civilians 
with the planned and deliberately pursued intention of 
exterminating the Bengali population had the hallmark of 
genocide. Widespread atrocities, tortures, inhuman, 
humiliating, degrading, and cruel treatment, hostage- 
taking, forced disappearances, executions without trials, 
and systematic rape and sexual violence continued 
unabated with all elements of crimes against humanity. 
Massive destruction of houses, villages, towns, and public 
utilities were perpetrated as reprisals and collective 
punishment for the pro-independence civilians apparently 
amounted to war crimes.*? In desperation, the local 
perpetrators and collaborators secretly picked up, 
tortured, and brutally killed some pro-independence top 
intellectuals and professionals on December 14, 1971, 
just two days prior to the full physical liberation of 
Bangladesh in a bid to deprive the nation of its leading 
and talented citizens.”! 

Violent gendered crimes, such as rape, gang rape, 
sexual captivity and slavery, forced pregnancy and war 
babies, sexual assault, invasive body search, and other 
similar acts of sexual terrorism were committed against 
the Bengali women and girls by Pakistani soldiers and 
their allies during the Bangladesh war of independence in 





under East Pakistan Razakar Ordinance 1971, promulgated on June 1, 1971 
and published in Dacca Gazette Extraordinary, August 2, 1971. 

?0 Islam (n 7) 116 

2! Zakia Afrin, ‘The International War Crimes (Tribunal) Act, 1973 of 
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1971.” Genocidal rape committed by the Pakistani 
occupation army and its allies in 1971 may be epitomized 
in the statement of a Pakistani army officer as he was 
surrendering arms on December 16, 1971. Even at the 
moment of utmost disgrace of capitulation he boasted, 
“Hum jarahe hain lekin beej chhor kar jarahe hain”’- (we 
are leaving but not without leaving our seeds’).* 

The systematic and pervasive nature of sexual crimes 
was not random or opportunistic but part of a conscious 
and deliberate policy of Pakistan to severe the victims’ 
familial importance through rape. This policy was 
designed to be the ultimate victory, the conquest of the 
very essence of the entire Bengali community. These 
most egregiously orchestrated crimes were purported to 
be seen, heard, watched, and told as a war instrument of 
power to shatter the Bengali society, dilute their racial 
identity, and destroy their nationalism to achieve 
contemptuous subordination and ethnic cleansing.” 

The above atrocity crimes as collective punishment 
were committed on a vast scale and intensity in serious 
violations of the Genocide Convention, 1948, the Geneva 
Conventions 1949, and international criminal, human 
rights, and humanitarian laws.” In its 1972 study entitled 
‘Commission of Enquiry into the Events in East Pakistan 
in 1971’, International Commission of Jurists (ICJ) found 
the rampant commission of these crimes and 





See, Salil Tripathi, The Colone!Who Would Not Repent about the Bangladesh 
war and its Unique Legacy (YUP 2016); see also footnotes, Islam (n 7) 169. 
3 Tureen Afroz, ‘Trial of War Rapes: When Justice is an Issue’ (2019) 
(Unpublished research conducted at the CRT, EWU, Dhaka). 

>4 Islam (n 7) 169-170. 

5 Genocide Case (n 13) 23-62. 
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recommended the formation of an international tribunal 
by Bangladesh to prosecute these crimes and punish their 
perpetrators.”° 

International Recognition of Bangladesh Genocide 


Not only that the international community failed to 
translate into reality the suggestion made by the ICJ in 
1972, but still seems to be reluctant to recognize the fact 
of 1971 Bangladesh genocide. Even without such 
recognition, Bangladesh has lived up to its international 
legal obligations to prosecute those accused of 
committing heinous crimes against humanity, and 
particularly committing the crime of genocide in 
Bangladesh in 1971. 

That genocidal crimes were committed in Bangladesh 
in 1971 have been proved beyond all reasonable doubts in 
the trials before the International Crimes Tribunals (ICT- 
1 and ICT-2). Of the total 41 ICT judgments as of May, 
2020, the prosecution brought 38 specific and direct 
genocide charges in 10 cases and succeeded in proving 27 
charges.’’ Facts of all these cases demonstrate that the 
indiscriminate extermination of the distinct national 
groups of civilian population, particularly the Hindus as a 
religious group and pro-independence people as a 
political group has been the deliberate policy of the 
Pakistan occupation army and its local para-militia forces 
and collaborators throughout the territory of Bangladesh 
during its liberation war. The physical commission of 
these acts has been established through the tangible 





© Thid 26-41. 
77 Interview with Barrister Tapas Kanti Baul, ICT-BD Prosecutor 
(Dhaka, Bangladesh 22 May 2020). See also: www.ICT- BD.org 
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evidence as a matter of fact.”* For example, in Akmal and 
others case, the ICT-1 emphatically concluded: 

[T]hat intent of launching attack was thus to 

cause group conditions of life Of Hindu 

community of village Pachgaon which was 

calculated to bring about its physical 
destruction in whole or in part, by causing 
indiscriminate killing, looting households, 
burning down houses and by committing 

sexual violence extending immense terror 

which compelled the survivors to internal 

displacement ... constituting the offence of 

‘genocide’.”” 

Wartime rape and sexual violence are universally 
recognized as the constituent elements of crimes against 
humanity, war crimes and genocide. The prohibition of 
wartime rape and sexual violence, particularly genocidal 
rape, during the Bangladesh liberation war and the 
systemic governmental apparatus supporting the use of 
such criminal acts as weapons of war represent a jus 
cogens norm recognized long before the Genocide and 
Geneva Conventions.*° 

Thus, the preceding paragraphs show that genocide 
was committed in Bangladesh during its Liberation war in 
1971, and the long lasting trials of the perpetrators (not all 
obviously) and consequential judgments in the ICT-1 and 





°8 For an extensive revealing materials and eye-witness accounts of 
genocide in Bangladesh in 1971, see, Sayeedi Appeal Judgment, 398-448; 
see more, Islam (n 7) 116. 

°° Akmaland Others Judgment, para. 265,298 

© Beth Schaack, ‘The Crime of Political Genocide: Repairing the 
Genocide Convention's Blind Spots’ (1997) 106 (7) Yale Law Journal 
2274, 2280. 
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ICT-2 have unleashed the horrendous nature of the 
genocidal acts. However, it is very seldom, if at all, the 
1971 Bangladesh genocide is recognized in countries that 
matter most in contemporary world politics. This 
unfortunately, shields the main perpetrators, 
predominantly of Pakistani nationality, from any 
prosecution. These perpetrators have all along been 
within the territorial and criminal jurisdiction of Pakistan, 
but Pakistan never showed any interest in prosecuting 
them because the country has away been vehemently 
denying incidences of genocide committed by its forces 
during their occupation of Bangladesh (the then East 
Pakistan)in 1971. The power mongering ruling elites, it is 
believed, were also afraid of a political backlash in the 
event of any such trial. One could pose the question why 
Bangladesh as the victim-country did not proceed to 
prosecute the Pakistani perpetrators? Though such a trial 
in absentia is a theoretical possibility, it may be so that 
Bangladesh never felt comfortable with this idea because 
of geo-political reasons, especially owing to the fact that 
two world powers, the USA and China have been close 
allies of Pakistan during the liberation war in Bangladesh 
in 1971 and for obvious reasons they were not interested 
in such a trial. However, international recognition of 
Bangladesh genocide in 1971 could be a significant factor 
to shift the position of these two countries and thus pave 
a way to ensure accountability of the perpetrators. It is 
suggested that such recognition! by the significant actors 
of modern politics is crucial for a number of reasons: 





3! Tn all likelihood, such recognition of genocide would form part of 
‘soft international law but would carry huge moral and ethical value, 
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a) Universal jurisdiction with respect to 
international crimes (read genocide) creates an 
international obligation of states to prosecute 
such crimes. But, in the absence of such 
recognition, it becomes quite easy for a state to 
avoid such liability. 


b) It is one of the fundamental postulates of 
criminal jurisprudence that crimes must not go 
unpunished and criminals, whatever might be 
their nationality or wherever they might be 
resident, must not stand in the way of bringing 
them to book. However, without international 
recognition of the 1971 genocide in Bangladesh 
the horrendous criminals continue living in a 
safe and comfort zone. This is antithesis to the 
law of the civilized nations. 


c) Justice for the victims of genocide (not merely 
the close family members, near and dear ones, 
but all the members of the international 
community) demands that due punishment be 
inflicted on the perpetrators. This is not only a 
question of law but also a question of 
international morality. 


d) The Genocide Convention, from the moment of 
its adoption, was hailed as a triumph for 
international law. But the vow to ‘nunca mas’- 
‘never again ’- allow such horrors to happen 
soon became an empty mantra as millions more 





while non-recognition of a crime like genocide is evidently immoral 
and unethical under contemporary international law. 
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became the targets of genocide in various 
corners of the globe.*” Bangladesh genocide in 
1971 is only one of many such horrendous 
experiences. It is argued that non-recognition of 
the 1971 genocide and genocide elsewhere is 
the breeding reason of genocidal acts. No 
ideological or political considerations should 
stand in the way of recognizing such harmful 
acts. 


e) “The challenge before the international 
community today is to move from a culture of 
reaction to a culture of prevention. By the time 
that atrocities become worthy of headline news, 
it is usually too late. At this stage in the 
progression of violence, the options become 
increasingly limited. Absent pressing interests 
by powerful nations, there is no willingness for 
military intervention, and a sense of urgency by 
a distraught public is soon reduced to 
compassion fatigue.”**The time to act is before 
tensions escalate into genocidal violence. 
Motivation to act is evidently absent when past 
genocides are not recognized- apprehension 
being that the instant one would also not be 
recognized and soon forgotten! If the goal is 
prevention, then the individual “liability 
model” of responsibility is inadequate, and 
needs to be buttressed by a notion of “political 
responsibility” for the structural dysfunctions 





® Akhavan and Provost (n 4) 2. 
3 Thid 3. 


Page | 119 


The 1971 Bangladesh Genocide: Need (?) for International 
Recognition 


that produce politically organized crimes such 
as genocide.™ 


f) “Lasting peace requires justice. This was the 
decision taken in Rome by 120 states.”** But if 
most heinous crimes like genocide are not 
prosecuted, justice remains merely a high 
sounding ideal, bereft of life and essence. 
Recognition of the crime is a precondition to 
prosecution of the crime. 


g) Itis an accepted truth that “there can be no 
political compromise on legality and 
accountability”.*° This is more so in case of 
crimes like genocide. Perpetrators of Pakistani 
origin must be brought to accountability and 
justice. This is not going to happen without 
international recognition. 


h) Recognition of the 1971 genocide is significant 
for the Pakistani perpetrators themselves. 
Various psychiatric studies reveal that denial of 
crimes committed may provide temporary 
protection and relief, but in the long run the 
crimes committed continue haunting the 





4 Catherine Lu, ‘The Politics of Legal Accountability and Genocide 
Prevention’ in Akhavan and Provost (n 4) 299. 

® Luis Moreno-Ocampo, ‘The Role of the International Community in 
Assisting the International Criminal Court to Secure Justice and 
Accountability’ in Akhavan and Provost (n 4) 280. 

© Luis Moreno-Ocampo, ‘Building a Future on Peace and Justice’ 
(Nurembrrg, 24/25 June 2007) < _ https://www.icc- 
cpi.int/NR/rdonlyres/4E466EDB-2B38-4BAF-AF5F- 
005461711149/143825/LMO_nuremberg_20070625_English.pdf> 
accessed 29 May 2019. 
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perpetrators and leave them psychologically 
traumatized and paralyzed. Culture of denial 
prolongs the already unbearable mental 
sufferings and agony of the perpetrators and 
ultimate relief lies in prosecution of the crimes. 
Albeit in a slightly different context identical 
results were found in post-apartheid South 
Africa. Nobel laureate Desmond Tutu writes: 
“Unearthing the truth was necessary not only 
for the victims to heal, but for the perpetrators 
as well. Guilt, even unacknowledged guilt, has 
a negative effect on the guilty. One day it will 
come out in some form or another. We must be 
radical. We must go to the root, remorse that 
which is festering, cleanse and cauterize, and 
then a new beginning is possible.”*” Desmond 
Tutu then cautions- “Those who forget the past, 
as many studies have pointed out, are doomed 


to repeat it.”** 


Recognition of 1971 genocide and prosecution 
and punishment of the main perpetrators is also 
essential for reconciliation of the members of 
their (perpetrators’) immediate families and 
offspring. In the absence of this, they will be 
destined to live a life in immense indignity, 
with fingers pointed to them at all times. Why 
should they bear this burden, humiliation and 





*” Desmond Tutu, ‘Truth and Reconciliation’ (Greater Good Magazine, 01 


September 2004) 
<https://greatergood.berkeley.edu/article/item/truth_and_reconciliati 
om accessed 29 May 2020. 
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indignity when they had no part/role in the 
commission of the horrendous crimes of 
genocide in 1971 — when even many of them 
were not born? 


j) Recognition, prosecution and punishment of 
genocide in 1971 is not an issue of revenge — it 
is More a question of moral strength and 
efficacy as well as legitimacy of international 
legal order. 


Conclusion 


There is no denying the fact that the victim state, in 
this case the People’s Republic of Bangladesh also bears 
definite responsibility in soliciting recognition of the 
1971 genocide. However, it is travesty of history that the 
unfortunate assassination of the Father of the Nation, 
Bangabandhu Sheikh Mujibur Rahman on August 15, 
1975 by a group of pro-Pakistani armed forces created 
such an environment and political culture in the country 
that not only demand for recognition of the 1971 genocide 
became a far cry, but even the perpetrators of genocidal 
acts ceased to be mentioned by country of nationality and 
were referred to as merely ‘invading forces’! Such a 
mockery with historical truths and facts continued till 
1996 when government was formed by Awami League, 
the political party that gave leadership during the 
liberation war. All governments during this period (1975- 
1996), especially the Bangladesh Nationalist Party (BNP) 
government took a very hard line against those 
demanding prosecution of war crimes and even filed 
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sedition charges against organizers and participants of 
pro-trial movements.*” 

The succeeding Awami League government of 1996 
led by the present Prime Minister Sheikh Hasina did not 
take visible action soliciting international recognition. 
The situation changed drastically in 2008 when the issue 
of trial of war crimes featured prominently in the election 
manifesto of the Awami League and the overwhelming 
mandate paved the way for prosecution of war crimes. 
Achievements in this respect are commendable. 
Judgments in the Tribunals (ICT-1 and ICT-2) provide 
testimony that the Bangladesh trials have not been 
“victor’s justice’. The cumbersome, long and 
complicated process of trial of crimes committed almost 
four decades earlier, the hard work by the prosecutors and 
the Investigating Agency for an additional time gave 
legitimacy to the whole trial process. The words of the 
Nuremberg Prosecutor Justice Robert H. Jackson “That 
four great nations, flushed with victory and stung with 
injury, stay the hand of vengeance and voluntarily submit 
their captive enemies to the judgment of law is one of the 
most significant tributes that power has ever paid to 
reason,” appear to be absolutely relevant to and even to 
a higher degree applicable in the trial of the genocidal 
crimes in Bangladesh. Trials of war criminals in 





*® Ridwanul Haque and Lutz Oette, ‘The Long Shadows of 1977 in 
Mizanur Rahman (ed), Post Conflict Justice, Peace and Human Rights 
(ELCOP and Palal Prokashani 2009) 54. 

“© Robert H. Jackson, ‘The United States of America, the French Republic, the 
United Kingdom of Great Britain and Northern Ireland, and the Union of the 
Soviet Socialist Republics v. Hermann Wilhelm Goring et al) (Opening 
statement to the International Military tribunal, Case No. 1, Palace of 
Justice, Nuremberg, Germany, November 21, 1945). 


Page | 123 


The 1971 Bangladesh Genocide: Need (?) for International 
Recognition 


Bangladesh established even higher standards of “proof” 
and thus contributed to the progressive development of 
international criminal law. 

For fairness sake, it needs to be mentioned that 
success in the prosecution of war crimes and genocidal 
acts in domestic tribunals in Bangladesh was not matched 
by diplomatic initiatives by the Foreign Office. “It is only 
recently that the government has intensified its efforts 
towards attaining international recognition for the 
genocide committed in Bangladesh in 1971 which is one 
of the world’s worst genocides.”*'The current 
government decided to observe the 25'" March as 
“Genocide Day” marking the widespread killings by 
Pakistani Army on the unarmed Bangalees on the black 
night of March 25, 1971. The Cabinet approved a 
proposal to observe the 25" March as a Genocide Day on 
March 20, 2017. Earlier, on March 11 of the same year, 
the parliament unanimously passed a proposal to observe 
the day. The State Minister for Foreign Affairs 
commented: “The issue of attaining UN recognition 
remains as a priority of the Ministry of Foreign Affairs 
since it came up in parliament in March, 2017." 

“Nunca mas”’- “Never again”- has been a powerful 
appeal since the Nazi holocaust, but the appeal has also 
been labeled “the world’s most unfulfilled promise.”* 
The Bangladesh Genocide in 1971 and non-recognition of 





4135 (18) Dhaka Courier (Dhaka, 29 March 2019) 13. 
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‘8 Samantha Power, ‘Never Again: The World’s Most Unfulfilled 
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the event is an unfortunate yet strong reminder of the 
unfulfilled promises. It is long overdue that the 
international community rise above petty political, 
ideological or economic considerations and call a spade a 
spade. In the absence of recognition of the 1971 genocide, 
the ultimate victim is ‘justice’ itself. Let us not forget that 
‘injustice anywhere is a threat to justice everywhere’.“* 

Let Bangladesh rise up to the challenge of extracting 
international recognition of the 1971 genocide, let the past 
lapses of the diplomats and the Foreign Office be 
overshadowed by the success of international recognition 
and let the words become truly meaningful when we 
shout- “Nunca Mas”- “Never Again’! 





44 Martin Luther King Jr, ‘Letter From Birmingham Jail- April 16,1963 
in Milton C. Sernett, African American Religious History: A Documentary 
Witness (Duke University Press 2000). 
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in Bangladesh for harnessing demographic 


dividend 
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Abstract 


Bangladesh has a growing economy with many entrepreneurship ideas and 
business models from the last decades because of IT sector’s improvement, 
opportunities for crowd funding and participation of youth people. This 
paper aims to present the scenario and opportunities of online based 
business and services as entrepreneurship from the consumer perspective in 
Bangladesh. Internet survey has been conducted with quantitative 
approach in Bangladesh. The structured questionnaire has been sent to the 
university students and job holders through Facebook groups and Emails. 
147 total responses have been collected for further analysis. Comparing 
other countries’ case studies and on the basis of the survey results, we 
conclude, Bangladesh has a vital possibility for boosting up the economy 
with online business and services in several sectors. Also, achieving 
demographic dividend can be easier for the whole nation by enabling the 
youth people engaging in alternative business models and entrepreneurship 
splitting the traditional job demands in market for new decade. 


Background 


Increasing internet users are reshaping ICT sectors by 
utilizing the possibilities for trade and commerce 
(Hossain, Jaannat, & Yasar, 2019). Again, the online 
business is significantly increasing in Bangladesh. The 
implementation of technology-based solutions and 
adaptation to changing demand are the key factors to 
future of business development services because of 
experience and methodologies in the industry by 
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entrepreneurs. The trend of E-commerce is getting higher 
day by day. For example, Hossain (2000) discussed that 
Business-to-Consumers (B2C) e-commerce was missing 
in Bangladesh, while a few Business-to-Business (B2B) 
and Business-to-Government (B2G) transactions existed. 
But in 2020, we know Business-to-Consumers (B2C) 
model has already become very popular all over the 
world. In 2017, Bangladesh had a boost in e-commerce by 
evolving the rate of 70% from 2016. Also, in 2017, the 
B2C market measure made up to BDT 900 crore against 
the 133,571 crores total retail market (IDLC, 2018). 
That’s the result of entrepreneurship. Entrepreneurship is 
a process which generate values and this process enables 
use of resources (Penrose, 1959; Wenerfelt, 1984). Day 
by day online business is becoming a major area of 
interest within the field of entrepreneurs. The objective 
of this study is to present the scenario and opportunities 
of online based business and services as entrepreneurship 
from the consumer perspective in Bangladesh. In this 
paper, we firstly try to present customer’s demand and 
perception toward online shop by survey. Then we 
discuss the present and future opportunities in terms of 
demographic factors economical condition for harnessing 
the demographic dividend. 

It is fairly known to everyone that due to declining 
fertility and mortality rates, Bangladesh has experienced 
age structural changes throughout the past couple of 
decades. Age structure also has been changed because of 
this transition which make a decline in early age group (0- 
14 years) and an increase in the working age population 
(15-60 years) and a decline in the dependency ratio. This 
share of working population can create a new economic 
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opportunity which is known as “demographic dividend” 
as more working people means a greater number of labors 
who can employ most of their time in productive activities 
as they are young, which in return brings more economic 
wealth. The portion of the young age (18-29 years old) 
chop down from 46 % in 1961 to 30.0 % in 2011 and the 
portion of the working age (15-64 years old) group 
increased from 48.8 % to 66.1 % (BBS 2011). 

Bangladesh is a country which is on the verge of 
demographic dividend by rise in human capital, and 
increase in GDP, but still it’s not up to the mark (Roy, 
Mallika, 2019). No doubt, Bangladesh has a growing 
economy and e-commerce is a good indicator where 
internet is being used by half of the people in the country 
for several information and needs (Wajed, 2018). 
However, the e-commerce sector or online business can 
be a window of hope for the existing young working age 
population (age 15-64 years old) of Bangladesh in order 
to harness demographic dividend. 

Few studies (Alam, Mohammad, 2012; Karim, 
Thohidul & Qi, Xu, 2018; Mohiuddin, Md, 2014; 
Hossain, Md & Ali, Md & Kibria, Muhammad Golam & 
Bhuiyan, Mohammad, 2013; Faruq, Tanveer, 2017) have 
been found to present the scenario of current opportunity 
of online business, mostly regarding on profitable 
perspective for the businessmen. Also, the present studies 
do not express the social perspective whether it can be a 
place for harnessing the dividend given by demography. 
This study aims to present the scenario and opportunities 
of online based business and services as entrepreneurship 
from the consumer perspective in Bangladesh. Another 
interest is to cross match the scenario of economic 
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opportunity by online business for harnessing 
demographic dividend in Bangladesh. The features of 
online shopping enable the usefulness and customers 
emotional dimension to experience the service from home 
(Menon and Kahn, 2002; Childers et al., 2001; Mathwick 
et al., 2001). 


Method 


Internet survey has been led with quantitative 
approach in Bangladesh. Internet surveys provide more 
ability for the easy access and opportunities than other 
typical tool for data collection (Couper, 2000). Also, this 
method enables cheap and fast communication for survey 
(Sheehan & Hoy, 1999; Weible & Wallace, 1998). 

The structured questionnaire has been sent to the 
university students and job holders through Facebook 
groups. The questionnaire was sent to the university 
students and job holders as a form model using Google 
Forms. Mainly these Facebook groups are university 
students based where campus related conversation are 
discussed. The sample size was calculated as at least 138 
with 95% confidence interval and population size was 
20000 for Facebook groups where proportion rate was 
90% because of the response distribution. However, 147 
total responses have been collected for further analysis. 
SPSS version 25 is being used for the analysis of this 
study. 

Ethical issue 


No respondent is interviewed with his/her name. All 
kind of personal information is kept secret for the purpose 
of the study. Data is handled with a concern for keeping 
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the identify secret and maintain the confidentiality. 
Selection bias was tried to be minimized by reaching 
variety of groups and ages for the sample. 


Findings 


Table-1 demonstrates the demographics of the 
respondents along with the history of online shopping. 
Among 147 responses, 20 (13.6%) people are under age 
20, 100 (68.0%) which holds the largest age group for the 
sample size, and 27 (18.4%) are above 25 years old. 51 
(34.7%) respondents are female where 96 (65.3%) are 
male respondents. 126 (85.7%) respondents are currently 
students from different educational institutions, mostly 
university going categories. Other 21 (14.3%) 
respondents are currently job holders. However, more 
than half, 53.1% of the total respondents answered that, 
the last time of purchasing any product is within the last 
month which holds the highest value of frequency and 
only 8.2% respondents replied that they never 
experienced of any online shop yet. This statistic shows 
the people aware of online shop now-a-days and using 
them in a good basis. From the Likert scale, more than 
half of the respondents, 52.1% said they are satisfied with 
the products and services. Astonishingly, No respondent 
expressed high level of dissatisfaction which also enables 
that, the service of online shops are usually good and 
customers enjoy that. Almost half, 49.0% think people 
will move to online shop for purchasing products and 
foods instead of offline way day by day which tells the 
story in a line of the future. As people think to shop from 
the home, the demand of these types of shop will increase 
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day by day. So, there is a big opportunity to boost the 


economy. 69.4% people believe Online Business" can be 
a good way for a permanent income. This line addresses 


that, the trading pattern can be move to a new dimension. 


Already in Bangladesh, 


the business holders are 


introducing their products and services through online 


pages and websites. 


Table 1 Demographics and experience toward online 
shop of the respondents 
















































































Count % 
Age category min to 20 20 13.6% 
21 to 25 100 68.0% 
25 to max 27 18.4% 
Sex Female 51 34.7% 
Male 96 65.3% 
Profession Student 126 85.7% 
Job holder 21 14.3% 
Last time when purchased a | Within a week 24 16.3% 
product, food or service Within the last 78 53.1% 
from online shop month 
Between one month | 21 14.3% 
and 3 months 
More than6 months | 12 8.2% 
Never 12 8.2% 
Satisfaction by products Very satisfied 18 12.5% 
and services Satisfied 75 52.1% 
Neutral 36 25.0% 
Dissatisfied 15 10.4% 
Very dissatisfied 0 0.0% 
People willmove to online | Yes 72 49.0% 
shop for purchasing No 30 20.4% 
products and foods instead | Maybe 45 30.6% 
of offline way day by day 
“Online Business' canbea | Yes 102 69.4% 
good way for apermanent | No I5 10.2% 
income May be 30 20.4% 





Page | 131 


Online business as alternative business model in Bangladesh 
for harnessing demographic dividend 





Any plan to start any Yes 66 44.9% 
online shop No 81 55.1% 























The cross tabulation for age, sex and profession with the 
products are found in table-2. Mostly, people order food 
from online from all ages in the highest rate. The other 
items include cloth, electronic gadgets, book and stuffs. 
Within ages 21 to 25, all items are ordered in a high rate 
(83.30%). Also, female are more likely order cloths 
(53.80%) while male have a rate of 46.20%. For 
electronic gadgets, 80.0% of the total’s respondents are 
male. By profession, students use online shop more than 
the job holders in a regular basis. This trend shows that, 
the future business models will allow the young 
generation to be the consumers for decades. Also, the 
major products will be food items, cloths and electronic 
gadgets. 


Table 2 Demographics vs Types of products 












































Types of Cloth | Electr | Food | Book | Other | All 
products onic 
Gadge 
f 
Age min 12.80 | 6.70% | 27.50 | L110 | 0.00 0.00 
catego |_to 20 | % % % % % 
ry 2lto | 79.5 | 66.70 | 60.80 | 55.6 | 100.0 | 83.3 
25 0% % % 0% 0% 0% 
25to | 7.70 | 26.70 | 1180 | 33.30 | 0.00 16.70 
max | % % % % % % 
Sex Fema | 53.8 | 20.00 | 41.20 | 55.6 20.00 | 66.7 
le 0% % % 0% % 0% 
Male | 46.2 | 80.00 | 58.80 | 44.4 | 80.00 | 33.3 
0% % % 0% % 0% 
Stud | 92.3 | 100.0 | 100.0 | 66.70 | 60.00 | 83.3 
ent 0% 0% 0% % % 0% 
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Profes Job 7.70 0.00 0.00 33.30 | 40.00 | 16.70 
sion hold | % % % % % % 
er 
































Table-3 describes the customer’s opinion regarding the 
future of online shops. For all ages, people think people 
will move to online shop for purchasing products and 
foods instead of offline way day by day. Also, both male 
(43.8%) and female (58.8%) think positively about the 
future. Even the job holders agree to the statement. The 
young age group till 30 years old, agree that Online 
Business" can be a good way for a permanent income 
where age group more than 30, doesn’t believe that. 
Possible explanation can be the generation gap. Table-4 
addresses the chi square test by the significance level at 
.O5 to prove the above relationship scientifically valid. 
For example, the p value for age category vs the 
perception “People will move to online shop for 
purchasing products and foods instead of offline way day 
by day” is 0.33 which is higher than 0.05. So, we accept 
the null hypothesis that there is no association among age 
with people’s perception to online shop for purchasing 
products and foods instead of offline way day by day. 
Table-3 also shows that statement is true as in different 
age group, quite same results are found which doesn’t 
make any association among them. On the other hand, for 
age category and any plan to start any online shop, we 
reject the null hypothesis addressing there is no 
association among these two variables as p value is less 
than 0.05. 
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Table 3 Demographics vs Attitudes towards online shop 
of the respondents 





People will move ‘Online Business’ | Any planto 
toonline shop for | canbeagoodway | start any 
purchasing for a permanent online shop 
products and foods | income 

instead of offline 


way day by day 





Yes | No | Ma | Yes | No Ma | Yes | No 








ybe ybe 
Age 0-20 | 45. |} 30. 25. 75. 0.0 25. 0.0 100. 
catego 0% | 0% | 0% | 0% | % 0% | % 0% 
ry 21 48. 18.0 | 34. 78. 3.0% | 19.0 | 510 | 49.0 
25 0% | % 0% | 0% % % % 





26- | 50. | 333 | 16.7 | 50. | 16.7 | 333 | 50. | 500 
30 0% | % % 0% | % % 0% | % 





30+ | 66. | 0.0 | 333 | 00 | 100. | 0.0 | 66. |} 333 
7% | % % % 0% | % 7% | % 
Sex Fem | 58. | 0.0 | 412 | 58 | 176 | 23. | 353 | 647 
ale 8% | % % 8% | % 5% | % % 





Male | 438 | 313 | 25. | 75. | 63% | 188 | 50. | 50.0 








% % 0% | 0% % 0% | % 
Profes Stud | 50. 19.0 | 3L0 | 73.8 | 24% | 238 | 40. 59.5 
sion ent 0% | % % % % 5% | % 





Job 42. | 28 | 28 | 42. | 571 | 00 | 714 | 286 
hold | 9% | 6% | 6% | 9% | % % % % 
er 
































Table 4 Pearson Chi-Square Tests 











Peopk will ‘Online Any plan 
move to online | Business‘ can to start 
shop for be a good way any 
purchasing fora online 
products and permanent shop 
foods instead income 
of offline way 
day by day 
Chi-square 6.905 90.976 19.715 
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Age df 6 6 3 
category Sig. 330 .000 .000 
Sex Chi-square 20.330 5.869 2911 
df 2 2 
Sig 000 053 088 
Profession | Chi-square 1.021 60.385 6.971 
df 2 2 
Sig. 600 000 008 
The Chi-square statistic is significant at the .05 level 





Discussion 
Opportunity for harnessing demographic dividend 


Firstly, we are discussing here about the age 
structure. Several regions have been completed the 
demographic transition and shifting to the fourth stage. 
But for Bangladesh, it is the stage three. It is found from 
different studies that, during the period of 1970-1980, 
many countries have been benefited economically for the 
boom of working age population (Mason, 2001). Also, 
these countries got advantages from many non- 
demographic factors like human capital, education etc. to 
boost the economy. Bangladesh is walking on the same 
path (Roy, Mallika, 2019). 

Secondly, female labor force participation rates 
increased from 24% to 36% in the period of 2000 to 2019 
(ILO, 2019). During that time, total fertility rate has been 
reduced, decreasing from 4.3 to 2.3 in 2011. This change 
for total fertility rate is found in both rural and urban areas 
in Bangladesh. Also the rate of female labor force 
participation has been increased from 26.5% to 34.5% 
between 2000 and 2019 CLO, 2019). Our study is also 
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addressing the increasing number of female respondents 
who are interested opening online shops. (See table-3) 
Thirdly, we bring here the economic growth. From our 
findings, it is clear that people believe Online Business" 
can be a good way for a permanent income. This line 
addresses that, the trading pattern can be move to a new 
dimension. Already in Bangladesh, the business holders 
are introducing their products and services through online 
pages and websites (See table-2). Bloom et al. (2000) and 
Mason (2001) suggested that Asia's socio-economic 
condition is correlated with the age structure of country 
where dependency ratio is found low. Bloom and Canning 
(2004) also found a high and positive correlation between 
economy and the portion of working-age people. 

The idea of sectoral economy has been changed over 
time. In the last few decades agricultural share is 
decreasing in the GDP. It has been declined from 50 % to 
16% between 1972 and 2014. From 1980, share of 
manufacturing has been increased in 20 % of GDP in 
2014. Mentioned above, E-commerce made a boost of 
70% in 2017 compared to 2016. So, we can easily 
understand, the e-commerce and online shop in going to 
boost the economy if the trend follows these kinds of 
benefits. 

Conclusions and limitations 


Financing from the private level is a must to sustain 
the economy as public fund cannot reduce the 
infrastructure gap (Badré, 2014). Without proper 
management of the private entrepreneurship like "online 
shop", it may bring a demographic catastrophe, may be a 
“youth quake” or “tsunami” (Teitelbaum and Winter, 
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2014). Entrepreneurship idea like online shop holds a 
great opportunity to reduce the pressure from the 
government job sectors as the private sectors flourish 
rapidly. Conducting this study gives us a big thought to 
think about the immense opportunity of economic growth 
by using this window of opportunity. However, our 
objective was to try to understand about the customer’s 
perspective and demand as it is very important to be 
sustainable for being a new business model in 
Bangladesh. Our findings allow to say Bangladesh can 
boost up her economy if this model is being followed by 
meeting new trends and demands of the market and 
enabling new technology and opportunity for harnessing 
the demographic dividend. Our study has some 
limitations too. The first limitation addresses the small 
sample size. Due to the time constraint, we didn’t reach a 
large sample. Another limitation is population selection 
area. Mostly the respondents are from the urban area. 
Rural area representatives are in a few numbers. 
However, the main consumers of online shops are from 
the urban area till now. Considering the future scenario, it 
enables opportunity for further researches in this topic. 
Based on our findings, we have tried to give some 
policy recommendations. Firstly, the loan process easier 
for the entrepreneurs should be easier so that more young 
people can come forward for online business without 
feeling any insecurities and the government should 
develop an enriched database of entrepreneurs. Secondly, 
the idea of online business and entrepreneurship should 
be incorporated in the school curriculum so that children 
grow up with a different mindset of future profession. 
Thirdly, the government as well as private institutions 
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working on entrepreneurship should develop proper 
training and skill development facilities for the 
entrepreneurs, especially focusing on communication 
skills to reach more customers. 


References 


1. Alam, M. J. (2012). E-commerce: benefits in trade & 
commerce, Bangladesh./nternational Journal of 
Management, IT and Engineering, 2(8). 


2. Badré Bertrand. (2014). Infrastructure Unbound. 
Project Syndicate. 
https://projectsyndicate.org/commentary/bertrand- 
badre-cautions-that-money-is-not-enough-in- 
meeting-countries--public-investment-needs 


3. Bloom, D. E., Canning, D., & Sevilla, J. (2004). The 
effect of health on economic growth: A production 
function approach. World Development, 32(1), 1-13. 
https://doi.org/10.1016/j.worlddev.2003.07.002 


4. Bloom, D., Canning, D., & Sevilla, J. (2001). 
Economic Growth and the Demographic Transition. 
https://doi.org/10.3386/w8685 


5. Chaudhury, R. H. (2014). Will Bangladesh seize or 
squander the economic opportunity offered by the 
demographic dividend? Asia-Pacific Population 
Journal, 29(2), 43-69. 
https://doi.org/10.18356/b3fc66a0-en 


6. Childers, T. L., Carr, C. L., Peck, J., & Carson, S. 
(2001). Hedonic and utilitarian motivations for 
online retail shopping behavior. Journal of 
Retailing, 77(4), 511-535. 
https://doi.org/10.1016/S0022-4359(01)00056-2 


10. 


11 


12. 


13. 


14. 


DUCSU Law and Politics Review 


Cookson, F. (1999). Credit Information in the 
Bangladesh Financial System. US Agency for 
International Development, 24. 


Couper, M. P. (2000). Web Surveys: A Review of 
Issues and Approaches. Public Opinion Quarterly, 
64(4), 464-494. https://doi.org/10.1086/318641 


Davis, F. D. (1993). User acceptance of information 
technology: system characteristics, user perceptions 
and behavioral impacts. International Journal of 
Man-Machine Studies, 38(3), 475-487. 
https://doi.org/10.1006/imms.1993.1022 


Evans, D., & Volery, T. (2001). Online business 
development services for entrepreneurs: An 
exploratory study. Entrepreneurship and Regional 
Development, 13(4), 333-350. 
https://doi.org/10.1080/089856201 10052274 


. Hossain, M. A., Akkas Ali, M., Kibria, M. G., 


Bhuiyan, M. N., & Prof, A. (2013). A Survey of E- 
Commerce of Bangladesh. In International Journal 
of Science and Research (Vol. 2, Issue 2). 


Karim, M. T., & Qi, X. (2018). E-commerce 
Development in Bangladesh. /nternational Business 
Research, 11(11), 201. 
https://doi.org/10.5539/ibr.v11n11p201 


Karim, M. T., & Qi, X. (2018). E-commerce 
Development in Bangladesh. /nternational Business 
Research, 11(11), 201. 
https://doi.org/10.5539/ibr.v11n11p201 


Mallika Roy, B., Safiullah Kayesh, M., Roy a, M., 
& Safiullah Kayesh o, M. (2016). Reaping 
Demographic Dividend in Bangladesh: Challenges 
and Prospects. 


Page | 139 


Online business as alternative business model in Bangladesh 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


for harnessing demographic dividend 


Mason, A. (2001). Population change and economic 
development in East Asia: challenges met, 
opportunities seized. Stanford University Press. 


Mathwick, C., Malhotra, N., & Rigdon, E. (2001). 
Experiential value: Conceptualization, measurement 
and application in the catalog and Internet shopping 
environment. Journal of Retailing, 77(1), 39-56. 
https://doi.org/10.1016/S0022-4359(00)00045-2 


Menon, S., & Kahn, B. (2002). Cross-category 
effects of induced arousal and pleasure on the 
Internet shopping experience. Journal of Retailing, 
78(1), 31-40. https://doi.org/10.1016/S0022- 
4359(01)00064-1 


Penrose, E. T., & Pitelis, C. N. (2009). The theory of 
the growth of the firm. Oxford University Press. 


Population size and growth. (2019). World 
Population Prospects, The 2019 Revision - Volume 
I: Comprehensive Tables, 2-113. doi: 
10.18356/0f5a4c11-en 


Sheehan, K. B. (2006). E-mail Survey Response 
Rates: A Review. Journal of Computer-Mediated 
Communication, 6(2), 0-0. 
https://doi.org/10.1111/j.1083-6101.2001.tb00117.x 


Teitelbaum, M. S., & J.M. Winter. (2014, April 4). 
Opinion | Bye-Bye, Baby - The New York Times. 
New York 
Times.https://www.nytimes.com/2014/04/05/opinion 
/sunday/bye-bye-baby. html 

Wajed, A. (n.d.). How to Start an Online E- 
commerce Business in Bangladesh. Retrieved March 


7, 2020, from https://debuggersstudio.com/how-to- 
start-an-online-e-commerce-business-in-bangladesh/ 


DUCSU Law and Politics Review 


23. Weible, R., & Wallace, J. (1998). Cyber research: 
The impact of the Internet on data collection. 
Marketing Research, 10(3), 18. 


Page | 141 


Book Review 


Harun-or-Rashid, Bangabandhu’s Second 
Revolution: What and Why. Bangla Academy 
Press, 2020 (hardback). Pp 126. BDT 200. 


ISBN: 978-984-07-5989-7 
Md Azhar Uddin Bhuiyan' 


Harun-or-Rashid’s Bangabandhu’s Second 
Revolution: What and Why is a powerful attack on the 
widely available misnomers” against Bangladesh Krishak 
Sramik Awami League (BaKSAL), or as regarded by 
Bangabandhu Sheikh Muyjibur Rahman “second 
revolution”. Professor Harun challenges several 
narratives on BaKSAL by the critics arguing that 
BaKSAL was a mere means towards the end of second 
revolution, not an end itself. Lastly the author sheds light 
on the role of Sheikh Hasina, the honorable Prime 


'Md Azhar Uddin Bhuiyan is a LLM student at the Department of 
University of Dhaka. He is also the Editor in Chief, DUCSU Law and 
Politics Review. 
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Dhaka 1983) 274-306 

> For a detail on Bangabandhu Sheikh Mujibur Rahman’s account on 
BakSAL, see Sheikh Mujibur Rahman, ‘Speech’ (Parliament of 
Bangladesh, Dhaka, 25 January 1975); Sheikh Mujibur Rahman, 
‘Speech on the event of Independence Day at Sohrawardy Uddyan’ 
(Dhaka, 26 March 1975); Sheikh Mujibur Rahman, ‘Speech at the 
meeting of the Central Committee of Bangladesh Krishak Sramik 
Awami League’ (Dhaka, 06 June 1975); Sheikh Mujibur Rahman, 
‘Speech in the workshop for District Governors’ (Dhaka, 21 July 1975). 
Also see see Shafikul Aziz Mukul (ed), Banganbandhu on BaKSAL (in 
Bengali) (Dhaka 1979) 
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Minister of Bangladesh and the daughter of Bangabandhu 
in fulfilling the dreams of her father. The author also 
emphasizes on the vision of Bangabandhu to establish an 
autochthonous system of governance in Bangladesh 
without blindly transplanting any foreign system. 

Dr. Harun is a Professor at the Department of Political 
Science, University of Dhaka. Although he is extremely 
engaged in the administrative role of a Vice-Chancellor at 
the National University, Bangladesh, unlike the trend, he 
has not disconnected himself from academic affairs, i.e. 
authoring research books every year. His lifelong 
academic research is related to the journey of 
Bangabandhu and the state building process of 
Bangladesh through the liberation war 1971.* In essence, 
the book in discussion is an academic counter-narrative 
against the propaganda as set forward by the killers of the 
father of the Nation that the fourth amendment to the 1972 
Constitution of Bangladesh was a ‘Constitutional Coup’ 
resulting into decline of democracy. The author showed 





* Harun-or-Rashid, Statehood Ideal of the Bengalis and the Emergence of 
Bangladesh (Bangla) (Agami Prokashoni, Dhaka 2001); Harun-or- 
Rashid, Political Development of Bangladesh : From Bangabandhu to Sheikh 
Hasina (Bangla) (New Age Publications, Dhaka 2012); Harun-or- 
Rashid, Unpublished Memoirs of Bangabandhu Revisited (Bangla) (UPL, 
Dhaka 2013); Harun-or- Rashid, Our Charter of Survival: 50 Years of 6 Point 
(Bangla) (Bangla Academy, Dhaka 2016); Harun-or-Rashid, Mainstream 
Politics: Bangladesh Awami League, Council 1949-2016 (Bangla) (Bangla 
Academy, Dhaka 2016); Harun-or- Rashid, Sat-E Marcher Bhason- Keno 
Biswa-Oitijjaya Sampad : Bangabandhu Muktijuddah Bangladesh (Bangla) 
(Bangla Academy and Anyaprokash, Dhaka 2018); Harun-or Rashid, 
Bangio Muslim League: Pakistan Andolon, Bangalir Rastrobhabna O 
Bangabandhu (Bangla) (Anyaprokash, Dhaka 2018); Harun-or- Rashid, 
Bangladesh: Governance, Politics and Constitutional Development, 1757-2018 
(Bangla) (Anyaprokash, Dhaka 2018) 
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that due to the pragmatic nature of Bangabandhu’s vision 
about the ‘second revolution’, the subsequent 
government, prominently referred to as anti-Mujib 
governments, led by General Zia and General Ershad 
followed the footprints of BaKSAL merely resorting to a 
different nomenclature, e.g. ‘Politics of Production’ by 
General Zia and ‘Upazilla System’ introduced by General 
Ershad. (p.8) 

The book is designed chronologically into 7 chapters. 
The introductory chapter gives a brief account of the 
historical context of the first revolution led by 
Bangabandhu Sheikh Mujibur Rahman starting from the 
8"" century till the end of the liberation war 1971. He 
established the fact that Bangabandhu’s leading the 
liberation movement was not a mere discreet event of his 
life rather it was the logical outcome of his life long 
struggle.” (p. 17) Such a conclusion was reached 
analyzing the role of Bangabandhu starting from the state 
language movement, the 6 points movement in 1966 and 
finally the electoral victory in 1970. The fourth 
amendment to the 1972 Constitution was introduced on 
25 January 1975. The second chapter deals with the 
contextual background behind the incorporation of such 
an amendment to the Constitution. Although most of the 
freedom fighters submitted their fire arms responding to 
the call of Bangabandhu, a lot of such guns and 
ammunition were still in place causing anarchy in the root 
level. The author referred to the widely read literature 
authored by Rehman Sobhan to show how Bangladesh 





> Such a statement was also reached by the Newsweek Newspaper 
published from New York on 05 April 1971 
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was going to fall in the trap of international politics.° 
Moreover, the newly born country was also unstable due 
to the feverish attempts to cause anarchy by certain left 
winger political parties specially National Socialist Party 
(in Bangla, Jatiyo Somajtantrik Dol) who were also 
maintaining deep connections with some foreign states 
compromising with the national sovereignty. Moreover, 
several Members of Parliament were killed, all the arms 
were ravaged from 60 police stations, and rail lines were 
uprooted from the track as if it were a ‘free style’ 
situation.’ In these circumstances, Bangabandhu 
inevitably had to take some drastic measures including the 
establishment of BaKSAL. However, it must admitted 
that Bangabandhu’s vision of the second revolution was 
deeply influenced by his visit to China in 1952.° Although 
Bangabandhu pursued parliamentary form of democracy 
throughout his life, after the independence in the midst of 
such chaos, he could perhaps understand that a temporary 
measure of a centralized form of government with 
decentralized power in the local level can only ensure 
‘economic, social and political justice’ in this war torn 
country. 

The third chapter illustrates the philosophical base of 
the second revolution. It begins by negating the argument 
of the critics of Bangabandhu that he established the one 





© See for details, Rehman Sobhan, ‘Politics, Food and Famine in 
Bangladesh’ Economic and Political Weekly (Bombay, 01 December 1979); 
see also Nurul Islam, Making of a Nation Bangladesh: An Economist’s Tale 
(UPL, Dhaka 2005) 229-233 

” Sheikh Mujibur Rahman, ‘Speech’ (Parliament of Bangladesh, Dhaka, 
25 January 1975) 

® See for details, Sheikh Mujibur Rahman, New China (Dhaka: Bangla 
Academy Press 2020) 
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party system to exploit the already existing anarchy. (p. 
25) The author delves deeper into the philosophical basis 
of the system where he focuses on the fact that while 
remaining faithful to his own commitment of 
independence of the people of Bengal, Bangabandhu 
never over stepped, never became adventurist. When 
Bangabandhu returned from Pakistan jail, his power in 
this land was immeasurable even beyond the barriers of 
any constitutional limit. However, Bangabandhu did not 
take advantage of it. Immediately after his return, he 
resigned from the post of President and introduced a 
parliamentary system of democracy.? Banganbandhu 
wanted to tear apart this colonial structure madly dipped 
in ruthless corruption which only catered for 
discrimination and inequality amongst citizens.'? The 
author argues that fear of dethronement was not the reason 
why Bangabandhu introduced the system- it can be 
evident if one analyses the overall functions of the state 
machineries in the second revolution. (p. 32) In the end 
the author concludes by borrowing the speech of 
Bangabandhu where he said the aim of BaKSAL is “to 
mobilize the people and do good to the people of 
Bangladesh. These unfortunate people have suffered long 
— generation after generation”.'' Although the third 
chapter is successful in proving the contextual legitimacy 
of the fourth amendment, it was expected of the author to 





° See for details, the Provisional Constitution of Bangladesh Order, 
1972 

© Reflection of Bangabandhu can found in his speech at the event of 
Independence Day on 26 March 1975 in the Suhrawardy Uddyan. 

" See for details, Sheikh Mujibur Rahman, ‘Speech at the meeting of 
the Central Committee of Bangladesh Krishak Sramik Awami League’ 
(Dhaka, 06 June 1975). 
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look into the legality of the amendment in view of the then 
existing legal doctrines. In further studies on the topic, 
this issue requires to be explored in details. 

Chapter 4 constitutes the thrust of the book describing 
the functions of all the state machineries in the second 
revolution. The author lists out all the policy measures 
adopted by the Bangabandhu government including 
extermination of corruption from the root level, 
increasing food production, controlling population, 
restructuring the entire administration and_ finally 
ensuring national unity. The second revolution fixed land 
ceiling of 100 bighas, ensured electricity supply in all the 
thanas, attempted to control flood gradually, introduced 
multi-purpose village cooperatives in all the villages and 
planned for an organized agricultural activity through the 
co-operatives. The author unveils the thoughts of 
Bangabandhu that political leadership in the root levels of 
bureaucracy was necessary to ensure transparency and 
accountability in the administration. Bangabandhu’s plan 
included establishment of courts in the thana level so that 
poor people from the root level can get justice without 
much sufferings. Soldiers of defense forces were expected 
to be “Peoples’ army”!* and they were expected to be 
engaged in the state building process.'? It was also within 
the plan of second revolution that there would be a one- 
way public education system that ensures proper value 
system within the education process. Finally to ensure 





® See for details, Sheikh Mujibur Rahman, ‘Speech at the meeting of 
the Central Committee of Bangladesh Krishak Sramik Awami League’ 
(Dhaka, 06 June 1975) 

8 After reading the book on New China by Bangabandhu, it would be 
clear in the minds of the readers how Bangabandhu was deeply 
influenced by the Chinese system of defence forces. 
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national unity, Bangabandhu introduced a_ national 
political party named as Bangladesh Krishak Sramik 
Awami League (BaKSAL) consisting of the members of 
all the political parties who believe in the independence 
of Bangladesh.“ 

In Chapter 5, the author clears it out that one national 
political party was able to ensure a functioning democracy 
in the country by ensuring democracy within the party 
itself. This chapter cites the book of Shafik Aziz Mukul 
to describe the structure of BaKSAL, although it was 
expected of the author to actively refer to the original 
constitution of BaKSAL. "> Out of the 7 strata of BaKSAL, 
the top most body in the hierarchy, National Executive 
Committee was consisted of members nominated by the 
Chairman from the National Committee where the 
National Committee was a high profile committee 
consisting of the politicians from all the political parties, 
Vice-Chancellors of Universities, top officials from the 
Government bureaucracy, Chief of staffs of the defence 
forces etc. Sensing that politics might be difficult for 
politicians in the presence of businessmen in politics, 
Bangabandhu made a provision made a provision of fixed 
land ceiling as a condition to be a member of the party. 





'4 According to one commentator, to establish rule of law and ensure 
social, economic and political justice, it was necessary for 
Bangabandhu to delink himself from the corrupt party members and 
fellow citizens of the country and the formation of BakKSAL was a 
‘masterly stroke’ to fulfil that goal. See for details, Ali Gowher, ‘The 
Killing of Sheikh Mujibur Rahman: Perspectives on Recent 
Bangladesh History’ (1976) 1(5) New Zealand International Review 
18-22. 

® The Constitution of Bangladesh Krishak Sramik Awami League 1975 
chttp://www.dpp.gov.bd/upload_file/gazettes/191-Law-1975.pdf> 
accessed on 31 March 2020 
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Most importantly all the members of the Parliament, 
President of the state, Governors of the Districts were to 
be elected by direct election ensuring democracy in the 
country. The state was also made responsible for the 
expenditure of candidacy for projection meetings, posters, 
stage, sound system which was successfully applied in 
two elections in Sylhet-6 and Mymensingh-28. (p. 46) 

The sixth chapter articulates the heart of BaKSAL, the 
District Governor system. The main aim of this system 
was to. establish a _ decentralized, democratic, 
representative, accountable, welfare based, development 
oriented administration. Although for the first time, 
governors were nominated by the Chairman himself, it 
was made a provision of law that in the next terms the 
governors would be elected by the direct votes of the 
people of the district. The author showed that such 
democracy in the root level did not come from nowhere 
rather in the 1970 national council of Awami League, a 
resolution was in fact adopted to introduce elected 
leadership in the district level. (p.50) 

The last two chapters draw a conclusion on the 
progress of Bangladesh in the track of Bangabandhu’s 
second revolution under the leadership of the current 
Prime Minister Sheikh Hasina. The Shiekh Hasina 
government has shown considerable success in 
eradication of poverty, ensuring food safety, population 
control, decentralized government by introducing 
Upazilla election, electricity coverage throughout the 
country, controlling flood, uplifting dignity of women, 
adopting National Education Policy 2010 etc. The author 
concludes that one party state is not entirely uncommon 
in the world. The recent success of China, Singapore in 
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dealing with the Covid- 19 crisis illustrates the necessity 
of strong leadership in the central government to deal with 
national emergency with decentralized local 
administration. 

The myths around the second revolution as spread by 
the anti-liberation forces in Bangladesh has _ been 
limitless. The critics of the system focused on the one 
party system overlooking the fact that it incorporated all 
the politicians from all political parties that believed in the 
independence of Bangladesh and was faithful to the four 
fundamental principles of the state. All the journalists 
were re-allocated in the government approved 
newspapers. It is not easy to be able to present an 
interesting, detailed, overall comprehensive and yet very 
authentic narrative on BaKSAL within 62 pages of the 
main text of the book successfully narrating the policies 
of Bangabandhu Sheikh Mujibur Rahman. This book is a 
highly commendable read for anyone interested on the 
second revolution of Bangladesh. 
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The book by Dambisa Moyo which was published in 
the year 2009, focuses on revealing the truths of the large 
sum of Western Aid to the African countries. This book 
discusses the very sensitive issue of the effectiveness of 
aid. The author has focused on ‘Dependency Theory’, 
discussing that the donor countries of aid and the recipient 
countries develop a dependent relationship from which 
the donor countries are benefitted leaving recipient 
countries at risk. This develops an_ exploitative 
relationship where, by depleting the resources of recipient 
countries the donor countries are benefitted. 

Moyo depicts the negative impact of Aid and proposes 
the alternative to it. She argues, aid has harmed the 
African nations, and there should be an end to this vicious 
cycle of aid. The negative consequences of aid are 
portrayed as: rampant corruption, bad governance donor 
country dependencies, poor institutional administration, 
weakening of local entrepreneurial efforts, unsustainable 
economic growth and all of this ultimately leads to 
stagnation of economic prosperity. The author repeatedly 
argues that though in the past 60 years African nations 
have received more than 1 trillion USD, but despite all 





'Zesan Ferdoush Badhon is a third year student at the Department of 
International Relations, Bangladesh University of Professionals 
(BUP). 
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this aid, the situation in Africa has not improved rather it 
has regressed. It is discussed that there are alternatives to 
current aid system: developing private sector and 
rejuvenating trade, savings by economic policy. The 
author points out a hypothetical situation where a deadline 
is set for aid in order to gradually reduce it as the phrase 
“shock therapy”.? The idea is that once aid decreases, 
alternatives will be automatically implemented in order to 
maintain a certain level of spending resulting in an “aid- 
free world”.* On the other hand countries which have 
taken alternative route are shown successful such as: 
Botswana. The author questioned the role of international 
institutions such as the IMF, World Bank as tools of the 
structural development process by the West. This book 
targets an audience that is composed of IGOs, NGOs, aid 
donors, the governments of African and western nations. 
The objective of this book is to illustrate how African 
countries are trapped in the vicious aid cycle of 
exploitation. The book further offers a menu of solution 
which will gradually free Africa from aid dependency and 
sustainable economic prosperity. The author first analyses 
the problems arising from the situation called “‘aid-based 
development model” and the arguments about why aid is 
not working for African nations. Then the author suggests 
“Dead Aid model” which can be seen as the alternative 
and solution to the existing problems in order to trigger 
development in Africa. The dependency theory is 
anchored in this book which is justified by that, “Aid 
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results in a need for more aid creating a vicious circle of 
corruption, market distortion and further poverty”.* 

It has to be mentioned that the author does not 
condemn all forms of aid. At first she distinguishes 
between three types of aid: first, humanitarian or 
emergency aid which refers to aid targeting natural 
catastrophes; second, charity-based aid which is collected 
by charitable organizations and disbursed to local 
institutions or people on the ground; and _ finally, 
systematic aid designating a form of aid which is directly 
transferred to the government, either through a bilateral or 
multilateral way. While all types of aid could be 
criticized, she argues that the first two types of aids that is 
charity-based aid and especially humanitarian aid will 
continue to play an essential role in development or 
reconstruction policies. By contrast, she condemns 
systematic aid as the reason responsible for the economic 
stagnation of Africa. Systematic aid, in the form of grants 
or concessional loans, greatly hampers development for 
two reasons: First, since the money is directly transferred 
to governments, the political and economic conditions are 
distorted. Second, systematic aid is not strictly regulated 
and does not impose conditions in case of default, which 
implies increased leverages for governments and reduces 
incentives to efficiently manage the aid monies. In 
addition, it has been discussed that how aid policy 
gradually encouraged democratic environment in African 
countries after the failure of 1960s growth agenda, 1970s 
emphasis on the poor, 1980s focus on economic 
stabilization and adjustment According to the author, “it 
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was left to Western democracy to save the day.” The 
alternative route to development suggested is through 
entrepreneurial means such as foreign direct investment. 
The author with the help of aid-based development 
model portrays how aid has become unproductive and it 
is generating negative consequences which hampers 
development process. These consequences can be divided 
into four main categories: political, social, economic and 
dependency-related problems. The author chose 
corruption as the very first reason for which aid does not 
work for Africa. From a political perspective, aid 
facilitates corruption since it is directly handed over to the 
government and most of the governments ended up using 
the aid on financially unproductive sectors including 
meeting up the expenses of personal luxuries. This leads 
to a reduction of expenditure directed at public services 
and significant decrease in domestic and foreign direct 
investments. Corruption consequently raises another issue 
which is stagnant bureaucracy. Getting a business license 
can take up to two years with multiple layered processes 
associated with it which eventually discourages both the 
domestic and international investors and entrepreneurs to 
start up a business. The author complained corrupt 
government with its incompetent bureaucracy has drawn 
a little attention to this fact. Second, aid weakens the 
whole social construction of the country. Because aid acts 
as a substitute for tax revenues, the government is not 
depended on tax collection and so the accountability 
mechanisms existing between the government and the 
citizens are destroyed. As a result, flooded with aid, the 





> [hid 35 


Page | 155 


Dead Aid: Why aid is not working and how there is a better 
way for Africa 


government pays little attention to the fact that tax can be 
a good source of self-dependency. This has a parallel 
effect on the citizens that tax paying culture is not grown 
for definite reasons. The author however does not mind if 
the country holds an authoritarian government. According 
to her, ‘a decisive benevolent dictator’ is desirable rather 
than a multiparty democracy if they make necessary 
reformation happen. 

Thirdly, large amount of inflows of aid money drives 
to a higher consumption rather than savings, this leads to 
the reduction of domestic savings and therefore domestic 
investments. This causes inflation and a severe problem 
which can be economically termed as dutch disease. The 
author further discusses that poor countries do not have 
adequate absorptive capacity to effectively use the money 
provided as aid, which creates bottlenecks. It creates an 
unending cycle of dependency on aid. These are the 
adverse effects aid can have on the economy of any 
country. Moreover, other aid-dependency related 
problems are enlisted as African governments tend to 
consider aid inflows as a permanent and unlimited source 
of income. For this, they do not develop their own long 
term economic development plans, it creates laziness in 
the policy makers and they become more dependent on 
aid inflows. On the other hand, aid-dependency reduces 
the ability of African governments’ to freely decide and 
form their own economic and_ political policies, 
portraying that they are controlled by western political 
will.° Another ponderous issue for Africa is civil war and 
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civil conflict. According to Collier, the difficulty of 
reform in ethnically diverse small countries may account 
for why Africa persisted with poor policies for longer than 
other regions. So the author suggested a united forum for 
African countries just like EU. 

The author argues that in the then financial pressure 
and economic crisis back in 2009 the donor countries had 
good enough reasons to stop the flow of aid and start 
looking for alternatives. As an alternative to aid the author 
suggests the “Dead Aid model’”.’ This model posits new 
ways of financing development agenda and _ the 
development policy which will bring economic prosperity 
and growth in the African countries. The implementation 
of the model includes several drastic measure: First, in 
order to get rid of the aid-dependency, there should be a 
gradual reduction in aid over a period of five to ten years. 
In this time, as alternatives to aid a range of free-market 
tools should be implemented. The author admits that the 
ways to manage these financial tools will be different for 
different countries, depending on the circumstances of a 
single country.* Foreign direct investment is highly 
suggested by Moyo as it will attract capital flows to the 
continent. The author further suggests that how well 
public budget is panned is a crucial factor in driving 
economic growth. Another measure suggested by the 
author is the strengthening of institutions and the 
accountability mechanism, which would facilitate the 
natural emergence of good governance in the corrupted 
countries of Africa. Borrowing bonds in the international 
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markets as a solution is given an immense weight. Moyo 
considers China as Africa’s friend and dedicates a whole 
chapter about why Asian investment should be preferred 
over western aid. 

The suggested alternatives to aid by the author are: 
developing absorptive capacity and infrastructure, issuing 
bonds on international or domestic capital markets to 
finance development, enhancing economic and trading 
integration within the countries of the African continent 
itself, building micro-financing institutions to foster poor 
people’s ability to create enterprise, facilitating 
remittances transfers from as a source of external funding, 
enabling savings by creating a more innovative and 
efficient financial sector as well as a legal system free of 
corruption as a tool to finance investment. According to 
the author, there are a wide range of alternatives which 
can reduce aid dependency for the African countries 
which do not foster corruption, ensure transparency, 
create a value chain in the economy, strengthens public 
services etc. However, the author has not proved the 
feasibility of the implementation of these solutions. 

The argumentation of the author is credible to a degree 
that in the periods before the end of Cold War, aid was 
given to countries in the Africa that had autocratic 
regimes.” The authoritarian leaders were further 
empowered through aid. An example is Mugabe in 
Zimbabwe. The beneficiaries of this structural adjustment 
such as Niger, Togo, Zambia and Cote d’Ivore were also 
under autocracy, yet they benefitted in the form of aid 
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from the World Bank and IMF, which ultimately led to 
the fostering of poor leadership and economic backlog. 
But such a conclusion leads to further debates due to the 
fact that other countries with prospering economy such as 
Singapore, Korea, Malaysia, Indonesia, Taiwan, 
Thailand, Chile, Peru did also face dictatorship, therefore, 
the allegation cannot be imposed on aid only. Leadership 
and strong goodwill to serve the state is a big issue which 
always impeded on the way to success, most importantly, 
with which aid has nothing to do. However, it needs to be 
considered that the allegation here is not only made on aid 
itself but to the entire scheme of structural adjustments 
and the relevant policies which play their part in the 
fostering of poor leadership as a whole. 

The depiction of entrepreneurial alternatives by the 
author is quite drastic. Countries’ economies have 
emerged from poverty and developed through venturing 
into international market. Zambia is shown undertaking 
local currency-denominated bond in the international 
market. Hence considering poverty traps as the real cause 
of Africa’s poverty which induces more aid injection, 
does not hold.'” The success of Botswana supports the 
argumentation of the author and is an anti-thesis of Sachs 
because despite being rich in resources, it has avoided the 
stated poverty traps such as corruption, resource conflicts, 
authoritarian governance etc. Botswana was under 
democratic rule and it has managed to grow its economy 
consistently. However, it must be taken into consideration 
that one or two success story cannot be an ideal solution 
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for all given the diverse geopolitical, cultural, political 
and social situation each country possesses. The author 
herself admitted this lack of unification. 

The author’s ideas are also supported that aid hurts 
people whereas it was supposed to help.'! From a long- 
term perspective aid has not been able to eliminate 
poverty and spur economic growth in the continent of 
Africa rather the situation deteriorated. Therefore, the 
author is right in her arguments that aid might be 
ineffective and that it has to gradually abolish itself for 
the betterment of aid receivers themselves. She is also 
right in claiming that Africa’s economic, political and 
social situation should be improved through good 
governance and a strengthening of the private sector. 

The author logically states that African governments 
themselves need to have incentives to actively participate 
in the process of poverty elimination and be able to play 
a crucial role in their own development. The author could 
successfully bring about an African perspective in the 
question which is often monopolized by Western donors 
or international institutions. Her proposal of an “exit- 
strategy” !* from aid-dependency seems maybe too radical 
but it is justified to say that a discussion about its 
possibility is necessary." 

There are some weaknesses which can be found in the 
argumentation of the author. While discussing about 
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grants and concessional loans as systematic aid, the 
author did not discuss about technical cooperation which 
leads the author to a narrow discussion of aid in terms of 
homogeneity. The book’s scientific thoroughness has 
been widely criticized. Many examples, explanations and 
figures are indeed not proven by sources and the 
arguments too intensively use — simplifications, 
generalizations and are supported by a selective use of 
evidence. For example, the author brings Saudi Arabia 
and Switzerland describing that the first has a futile and 
extremely hot weather and the latter has no coastline. She 
then concludes if these two countries with their hostile 
situation can succeed, it is possible for the African 
countries too. But we have to remember that Saudi Arabia 
has a little population with rich oil reservoir while 
Switzerland has a very strong position as a banking centre 
alongside with a strong interventionist government in the 
Europe. The book dedicates a whole chapter on China 
showing it as an alternative to aid. “ It leads to questioning 
whether it is about anti-Western sentiments or if it is truly 
about depicting alternatives that would work for Africa. If 
investment is indeed good for Africa than aid, there still 
remains the question that whether China’s engagement in 
Africa has anything to do with China paving inroads in 
Africa to capture her own interests. The same way aid is 
used to advance interests can be argued for China’s heavy 
investment in Africa. The dependency theory can still be 
valid on the context of china with a new veil of FDI. 

The author while depicting the negative consequences 
caused by aid fails to show evidence of what the case 
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would be in the absence of it. The current position of 
African development seems bad given the trillions of 
dollars that have been injected in the economy. On the 
other hand it is hard to determine whether the absence of 
aid would have made African economies any better. 
Thousands of schools and clinics will be closed all across 
the Africa. At present over two million Africans infected 
with HIV are receiving antiretroviral medicines under this 
aid programme. If we just take Tanzania into account, 
abolishment of school fees, distribution of textbooks and 
building new classrooms have given 3 million children an 
opportunity of receiving basic education under aid 
supported policies. Senegal and Zambia has a huge 
success story of cutting down school drop-outs. 
Improvement in Africa’s health sector due to foreign aid 
can never be denied. So aid had nothing but deteriorated 
is not a very strong stand if we look upon the health and 
education sector. The proposition for foreign direct 
investment may seem very appropriate. But in many 
cases, the effects of foreign direct investment are equally 
as bad when capital flight to countries of origin takes 
place. Furthermore, there are incidences of environmental 
pollution in oil companies of Niger Delta,'° poor working 
conditions for locals with minimum wages. In sum, 
“foreign direct investment has no better financial growth 
evidence in comparison with aid. It is like choosing a 
better evil from two evils. This does not also curtail the 





© Kenneth Omeje, ‘The state, Conflict & Evolving Politics in the Niger 
Delta, Nigeria’ (2004) 31 Review of African Political Economy 425- 
440 


DUCSU Law and Politics Review 


issue of corruption and poor leadership”.'° Then again. 
FDI is a paradox for Africa because of low human, 
institutional and public capital, low absorptive capacity 
and low political stability. 

The objective of this book is to show that in Africa aid 
did not work effectively as it should have been. It further 
argues that because of the aid flow, the leaders turned out 
to be incompetent having no vision to prosper in the 
absence of aid generation. In addition, aid has fostered 
corruption. Conflict, discouraged local savings and lack 
of internal capital generation has added new dimensions 
with the vast amount of aid. However, there are important 
questions about whether aid can be harmful in some 
circumstances, and whether this harm outweighs the good 
that aid can do. 

In argument against aid, the author proposes foreign 
direct investment, international market participation and 
investment with China. Though, there is no evidence to 
show that the proposed alternatives would not generate 
the same problems as aid. The institutions of governance 
are also not discussed as a cause for Africa’s poverty 
wanting. One problem arises from this that Moyo’s 
analysis gives fuel to those who are dubious of global 
responsibilities. Despite the shortcomings, Dead Aid 
shows no complacency in depicting aid as poor alternative 
for Africa’s economic growth. The fact that the author is 
a well-educated African with great experience in the field 
is a strong reason to make aid donors and recipient to look 
into the manner if aid is indeed a cause for stagnated 
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economic growth in Africa. The need for other 
alternatives should be explored for a better Africa. 


Stephen J. Dubner and Steven Levitt, 
Freakonomics. (New York: William Morrow 
Paperbacks, 2009). Pp. ix+242. USD $25.99. 
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Istiak Ahmed! 


Although it is evasive if an attempt is made to pin 
down a unifying theme for the book, the underlying 
intention of Freakonomics: A Rogue Economist Explores 
the Hidden Side of Everything by Stephen J. Dubner and 
Steven Levitt remains constant, which is to see the most 
mundane of things (occasional deviation occurs though) 
through the lens of economics. The intention serves the 
purpose of an eye-opening mechanism for our 
conventional wisdom- the things or causations that we 
generally assume depending on our common sense. 
Freakonomics strikes at the core of this conventional 
wisdom and demonstrates that things do not always 
function in the way we typically think they do. Equipped 
with the lucid and engaging writing style, this book offers 
a truly enjoyable read while enriching the reader’s mind 
with the subtle art of seeing worldly problems from the 
non-conventional point of view. Another remarkable feat 
of this book is associating seemingly unrelated groups of 
people in ways that are hard to be noticed by an ordinary 
person. Oftentimes these associations are so eccentric that 
they would render you speechless when you see the 
similarity yourself. For instance, you would not expect 
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school teachers and sumo wrestlers to have much in 
common. But indeed they do have similarities. Again, 
have you ever thought that a white fundamentalist racist 
group operates on the same functioning principles as 
those of today’s real estate agents? This book draws upon 
such similarities and tracks them back to the root of these 
cases. 

Criminology is an interesting discipline per se. The 
authors have intertwined economics with criminology in 
such an amazing manner that this unification rises to a 
new level. This book also incorporates analysis of the 
potential of being successful for children based on the 
background of parents. On its way to introduce the readers 
to multifarious real-life incidents, this book provides quite 
a few interesting examples that illuminate the minds of 
readers. 

The book starts with an overview of the upcoming 
topics (is this an intended mechanism so that more and 
more book reviewers are allured to write a review of it 
thus increasing the reach of the book? Never mind). Next 
to the introduction is Chapter 1. It takes us to the eccentric 
similarity between schoolteachers and sumo wrestlers 
when it comes to cheating. The authors explained clearly 
that incentive-punishment strategy to improve education 
quality initially prompted some bad teachers to adopt 
unfair means to make up their shortcomings in 
performance. Later on, some researchers used a pattern- 
based detection algorithm to find unusual similarities in 
the answer scripts of students to identify dishonest 
teachers. On the other hand, although sumo is associated 
with honor, such high honor does not prevent the players 
from entering into contract-based cheating behavior. If 
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you think you know nothing about sumo or a foreign 
school system, you are most welcome. I did not know 
them beforehand. The authors describe everything from 
scratch so your prior knowledge gap will not hinder your 
understanding of the concept. 

The second chapter emphasizes the importance of the 
possession of information. In such a scenario, one party 
takes advantage of another party solely based on an 
informational advantage. This gap is called information 
asymmetry. It was the functioning principle of the Ku 
Klux Klan: they used their secret language to 
communicate and find an ally in some unknown place. It 
was a group of white racists who were spiteful against the 
black people. However, once their secret language was 
tactfully revealed on radio, they started to lose their 
ground. The interesting fact is, today’s real estate agents 
do take advantage of the information in a similar way. 
They are well conversed with the niceties of the market 
and thus take an upper hand over their clients. But this 
advantage is gradually eroding off due to the advent of the 
internet. 

Next in the sequence is the 3rd chapter. This struck me 
as the most interesting chapter in the whole book. This 
tells us about a sociologist’s experience of living with 
Chicago’s crack dealers’ gang. Sometimes I was so 
mesmerized that I almost forgot that it was a non-fiction 
book. However, here the authors described the social 
problems with excerpts from research data to reach 
amusing conclusions. They termed the game of crack 
dealing as a tournament of pyramid-shaped structure from 
top to bottom where very few actually make it to the top. 
The authors thoroughly analyzed how the advent of crack 
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cocaine exacerbated the situation of progressive black 
society. 

The fourth chapter also follows the theme of the third 
one. The main topic discussed here is a sharp decline in 
the crime rate in the USA after 1990 and finding its 
reason. Although the media and general people as per 
conventional wisdom thought of other factors like strict 
punishment, increase in the number of the policemen, 
strict gun control law etc. to bring about that decline, the 
authors showed from research that, this decline was 
mostly due to a single verdict about abortion in court 
some 15 years ago. There is a brief but illuminating 
discussion about how former Romanian communist 
president Nicolae Ceausescu laid foundation to his 
downfall in his own hand by scrapping an abortion law. 

The fifth and sixth chapters mostly serve as a guide for 
future parents. Why future parents? Because the authors 
have shown that rather than parental behavior, what 
actually matters in determining the rearing of children are 
the characteristics of the parents that have been accrued 
over quite a long period of time. For a better academic 
performance at school, it is not necessary to attend a good 
school; rather it is crucial to have the desire to attend a 
new school or to put differently- the motivation to do 
better. Most of these cases are validated by comparing the 
data of blacks and whites in America. The sixth chapter 
begins with a real case of how names affected two boys, 
named- Winner and Loser. Later in that chapter, the 
authors analyzed how the names of babies help to predict 
the educational background of his parents and in which 
income bracket their parents belong. But unfortunately, 
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you have to regularly update your data as names tend to 
quickly condescend from their original threshold. 

Freakonomics itself is a great book to fall in love with 
economics although it does not necessarily incorporate all 
the aspects of economics (I think that is hardly possible). 
Nonetheless, I must confess, this book is very engaging 
and a very fun read. This is a must-read for economics 
majors and anyone who would like to have a child in the 
future. In fact, an economics major can do without reading 
it but it might seriously affect the life of your child if you 
do not read it. 
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Mujibism, constituting the core principles which had 
evolved in Sheikh Mujibur Rahman throughout his 
tumultuous political career, turned out to be the guiding 
philosophy for a newly independent nation in despair. 
This particular political thought incorporated the values 
of secularism, nationalism, democracy and socialism. 
Mujibism had brought the wave of a new ‘ism’ in the 
course of global political development? in the early 1970s. 
At the time of grave strains between the nuclear 
superpowers, menacing strides of their mutually 
incompatible ideologies, proxy wars and propagandist 
manoeuvres — Mujibism gave the Bengali nation a 
cognitive stronghold to cling on to, a middle-ground for 
peace, neutrality and stability. Khondker Mohammad 
Elias’s magnum opus Mujibbad henceforth gives a 
structural and scientific framework to Mujib’s 
philosophy. Mujibbad was published under the 
supervision of Majeda Khondker from National 
Publications in North Shahjahanpur, Dhaka, Bangladesh. 
Written in 687 pages, it was published on 16 December 
1972. Supposedly, no further editions of the book were 





' Ahnaf Tahmid Arnab is a student at the Department of Government 
and Politics in Jahangirnagar University, Bangladesh. 

2 “Father = of — Bangladesh” The New York Times 
chttps://www.nytimes.com/1975/01/27/archives/father-of- 
bangladesh-mujibur-rahman.htmb accessed 13 February 2020. 


DUCSU Law and Politics Review 


produced. In this chef-d’ceuvre, Elias critically introduces 
the readers to the very essence of Mujib’s complex 
political perspective by taking the route of an 
argumentative historian. In doing so, he argues that 
Mujib's ideology is not only rooted in the contemporary 
world of powerful anti-imperialist ideas but also the 
prehistoric folklores and values of Bengal. Elias pulls out 
the subtleties in the evolution of Bengali nationhood, 
going back to the ancient Aryans and Dravidians. He then 
carefully merges the class-consciousness and the socio- 
scientific construct behind the four guiding principles, 
especially from the Marxist-Leninist perspective. 


Synopsis and Perspective 

Mujibbad is laid out in four parts and thirty-five 
chapters, along with an introduction and an elegant 
interview of Bangabandhu Sheikh Mujibur Rahman by 
the author himself at the beginning of it. The book stands 
in somewhat of a politico-historical narrative nonfiction 
genre in the realm of literary works. Since the author was 
affiliated with the leftist politics of the National Awami 
Party (NAP) in Pakistan and Bangladesh, the readers of 
the text will find his firm intellectual inclination towards 
the Marxist-Leninist ideals and their subtle amalgamation 
with the principles of Muyibism, especially that of 
socialism. The success and utmost necessity of leftist 
principles in the newly formed Bangladesh is what he 
reiterates throughout the book. He believes that a socialist 
way through the ideals of Sheikh Muyjib — along with the 
essential defeat of the Western capitalist and imperialist 
forces — would create a democratic, oppression-free, and 
progressive society, a true golden Bengal. The author 
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views the aggression of the Western capitalist and 
imperialist forces as a threat which must be defeated by 
democratic and socialist forces. 

The book begins with an intriguing téte-a-téte 
between Bangabandhu and the author. It offers a deeper 
insight into the thoughts of Bangabandhu regarding how 
communalism had “plagued” the soul of Bangladesh; 
fanatic nationalism, internationalism, and the curious 
blend of his philosophy in regards to the political reality 
in the war-torn country. Regarding the “plague of 
communalism”, which was established by the colonial 
and neocolonial exploiters of Bengal, the Elias proclaims 
that the ones who are against the ideals of Marxism- 
Leninism are certainly against Mujibism in the same way 
as opposing the principles of Mujibism would imply 
opposing the Marxist-Leninist way. 

Part I of the book, ‘Mujibbader Darshonik Patobhumi 
O Boigganik Bhitti? (The Philosophical and Scientific 
Rationale for Mujibism), starts with Karl Marx’s famous 
statement from Das Capital: ‘workers of the world, 
unite!’. The preface shares a brief insight into the 
historical evolution of Marxism, Leninism, scientific 
socialism, and their entanglement. Part I consists of 19 
chapters involving the evaluation of ideologies from all 
over the world — from the socialist perspective. In the 
chapters concerning the scientific and materialistic 
evolution of Marxism, the author states the power of the 
working people when they unite, as the revolutionary 
Marxist way of achieving egalitarian freedom. The author 
paraphrases the prophecy of Karl Marx and Friedrich 
Engels in establishing a communist society, through the 
materialistic dialect of history, suggesting the 
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inevitability of establishing a socialist society in 
Bangladesh and the need for international assistance by 
the workers while doing so. He then evaluates the 
revolutionary ideology of Lenin, reiterating the words of 
Nadezhda Krupskaya*? and Joseph Stalin‘ — as the 
extended and revised form of the Engelsian-Marxist 
ideals. The author then moves on to evaluate the 
principles of Mao Tse-tung, despising the involvement of 
Maoist China against the liberation movement of 
Bangladesh in 1971, when they had once picked up 
weapons to fight against oppression. The shelters of the 
Bangladeshi guerrillas were burnt thanks to Chinese 
advisors, who were the pioneers of the art of rural 
guerrilla warfare. The author then speaks of the four 
revolutions that shaped modern China. He quotes Lin 
Biao” as he writes of Maoism as the updated form of 
Marxist and Leninist philosophy. The author writes about 
Gandhism and the rise of the bourgeois politicians against 
the British Raj in the Indian subcontinent, as an influence 
of European liberal-democratic ideals. He reflects on the 
irony of Gandhism, in the assassination of Gandhi by the 
Hindu nationalist Nathuram Godse. He also criticizes the 
ideology of Muhammad Ali Jinnah, or Jinnahism, 
comparing Jinnah’s communal ‘Islamic Socialism’ in 
Pakistan with the fascist nationalism promoted in Adolf 
Hitler’s Germany. Then he reflects on Zionism with a 
similar perspective and makes a clear demarcation 





> Nadezhda Krupskaya is the wife of Vladimir Ilyich Ulyanov, or 
Lenin. 

* Joseph Stalin is the Leader of the Union of Soviet Socialist Republics 
(USSR) from the mid-1920s till 1953. 

> Lin Biao is Mao’s successor, who played vital roles in the communist 
victory in the Chinese civil war (1927-1950). 
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between Zionism and the Jewish State. He argues that the 
oppressive stance of Zionism has latched on to the tails of 
imperialism and monopolistic capitalism, spreading its 
network across the leadership Jordan, Saudi Arabia, Iran, 
and even Pakistan — under the wings of American 
imperialism. The author then analyzes the revolutionary 
philosophy of Gamal Abdel Nasser and how Muslim 
brotherhood obstructed the growth of scientific socialism. 
He critiques the ideals of Marshal Josip Broz Tito of 
former Yugoslavia. He analyzes the feature of Tito’s 
national neo-democratic government which was 
comprised of the patriotic bourgeoisie, the petite 
bourgeoisie, intellectuals, peasants and workers. He 
mentions that 92% of the industries, 87% of metal 
engineering and 95% of railway engineering belonged to 
the state, where 95% of the land belongs to the peasants. 
The remaining chapters deal in the scientific and 
philosophical mechanism of Mujibism, democratic 
revolution, economy and the dream of a golden Bengal. 
As the author writes: ‘Mujibism is the philosophy of a 
socialist revolution in Bangladesh. Throughout the 
prolonged history of the national struggle of Bengalis, 
Muyjibism is the historic eventuality of Bengali 
revolutionism — its scientific manifestation’. The 
‘Mujibist Revolution’, as the author states, would occur 
in two phases: a) evolution of Bengali nationalism, a 
successful movement for independence and a national 
democratic revolution; b) construction of scientific 
socialism in Bangladesh, to build an oppression-free 
social system, and to materialize the dream of Sonar 
Bangla. The very first instances of ‘national’ struggle 
were the confrontations between the local Dravidians and 


DUCSU Law and Politics Review 


the gipsy Central Asians called the Aryans. Throughput 
the course of history, the author claims, Bangabandhu 
transformed the scientific revolutionism of the people into 
the ‘socialist revolutionism’. This scientific revolutionism 
is the philosophy of Mujibism. At one point, the author 
goes as far as making a critical comparison of 
Bangabandhu with his mentor and political rival, 
Moulana Bhasani. He states that at the election phase of 
November 1970, Moulana Bhasani demanded an 
‘independent East Pakistan’, not an ‘independent 
Bangladesh’. With the same rhetoric of a Marxist- 
Leninist revolution over and over again, the author argues 
that only the principles of Mujibism can lead to the 
growth of revolutionary ideas, which in turn will 
materialize the dream of a golden Bengal. 

Part I, ‘The Evolution of Mujibism’, consists of 10 
chapters. It begins with the evolution of the class- 
consciousness and national struggle of ancient Bengalis. 
The author writes that for thousands of years the Bengali 
people have fought for the preservation of their cultural 
uniqueness, which has developed revolutionary elements 
in their nationhood. He speaks of the amalgamation of 
ancient Bengali and Aryan faith, which gave birth to the 
orthodox Hinduism and its concrete deities. He mentions 
the evolution of the Bengali language in the course of 
civilization. He speaks of three ethnic branches related to 
the blood and language of modern Bengalis, namely the 
Austric, the Vedda and the Mongolian people. The author 
then takes an analytical dive into the course of historical 
events that led to the present state of the Bengalis, 
speaking of the impacts of British imperialism and their 
Machiavellian ‘divide and rule’ stratagem in the name of 
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establishing order in the subcontinent. This, in turn, gave 
birth to the unending plague of communal hatred among 
the Hindus and Muslims of the region, states the author. 
Then came the era of ‘terrorism’ — as a manifestation of 
Bengali revolutionism. In this context, the author notes 
that Bankim Chandra Chatterjee’s ‘Anandamoth’ and 
swami Vivekananda’s ‘Hindu Renaissance’ played 
crucial roles. The author also speaks of Khudiram Bose, 
Prafulla Chaki and numerous other revolutionaries. Then 
he focuses on the development of neocolonialism in 
Pakistan, where the author produces statistics of 
disparities in the region. He harshly criticizes the 
American capitalist policies in this regard. On 
Bangladesh’s geopolitics, the author reflects on the theory 
of ‘lebensraum’ or ‘living space’ by the German geologist 
Friedrich Ratzel who advocated the right to forcefully 
confiscate a foreign territory as a part of the national 
interest. He focuses on the defeat of the imperial force in 
Washington and its neocolonial ally in Karachi by the 
iron-fist of Sheikh Mujibur Rahman and his Marxist- 
Leninist-Gandhist allies. He mentions seven forces which 
gave birth to and looked after the Pakistani ruling elites, 
namely -—_ feudalism, monopolistic capitalism, 
bureaucratism, militancy, colonialism, neocolonialism, 
and imperialism. The Awami League fought against the 
combined effort of these forces. The author mentions the 
historical 6-points laid out by Bangabandhu Sheikh 
Mujibur Rahman as the charter of independence for the 
Bengali nation. Throughout the flow of events, the author 
reveals that he was once called by Bangabandhu, who was 
anxious that the imperial forces might conspire to turn 
Bangladesh into another blood-soaked Indonesia or 
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Vietnam. Bangabandhu wanted to save Bangladesh, and 
independence was the only way. 

Part II, ‘The Basic Principles of Mujibism’, 
comprises of 5 chapters. The author believes that the 
experiences of class struggle and national struggle had 
given rise to a pluralist national unity. The principles of 
Muyjibism — secularism, nationalism, democracy and 
socialism — are the nuts and bolts to the statecraft and 
Bengali nationhood. Along with these ideals, a national 
democratic and economic revolution are prerequisites for 
the establishment of socialism in the country. The 
Mujibist ‘secularism’ does not imply atheism or 
faithlessness, rather tolerance. Humanity is the greatest 
treasure in the Sonar Bangla dreamt by Mujib. After the 
defeat of Napoleon Bonaparte, the rise of the Russian 
Tsars, Austro-Hungarian Empire, British Colonial power, 
and the fall of King Louis after the French Revolution — 
all had culminated in the creation of the concept of 
extreme-right nationalism in European. But the author 
argues that the Mujibist form of ‘nationalism’ is 
progressive, left-wing and projected towards the poor 
working-class people of the country. Out of the thirteen 
types of democracies stated by the author, he proposes the 
‘socialist democracy’ as the best method which can 
ensure a classless and free social system. Dissecting 
furthermore, he classifies socialism into a) utopian 
socialism, b) guild socialism, c) state socialism, d) Fabian 
socialism, e) Christian socialism, f) Islamic socialism, g) 
national socialism, and h) democratic socialism. He states 
that socialism can be established either through a 
parliamentary democracy or a revolution, but it is an 
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internationalist movement of the workers and peasants 
against the exploiters. 

Part IV, ‘The limitations of Mujibism’, is where the 
author sums up the entire text with a critical analysis of 
the limitations in Mujibism. In general, this part of the 
book warns the Awami league so that its leaders may 
learn from the Bolsheviks of Russia and guard Mujibism 
against the corrupt officials and foreign perpetrators. 


The Critique 

The famous French absurdist philosopher Albert 
Camus once responded to a question regarding why he 
despised the communists, saying that they were running 
towards something which does not exist — a prophecy.° 
The author of Mujibbad, Khondker Mohammed Elias, 
seems to have a strong inclination towards the idea of 
communism via a socialist revolution, throughout the 
book. Each of the thirty-five chapters reiterates the 
importance of the establishment of scientific socialism 
through the teachings of Engelsian-Marxism and 
Leninism. Even the four guiding principles of Mujibism 
have been explained keeping in mind the one true dream 
of the author — a socialist political system. Despite 
‘socialism’ being a major pillar in the political philosophy 
of Bangabandhu Sheikh Mujibur Rahman, arguably it was 
not the most important one. An interview back in 1964 
asserts his unequivocal attachment towards socialism, but 
it was nonetheless a diplomatic option to keep the leftists 





6 Albert Camus, The Stranger (India: Vintage Books, 1989). 
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content.’ If there were one principle to choose for the 
betterment of Bangladesh, it would be ‘secularism’ — to 
cleanse the nation from the curse of communal hatred. 
The interviews and books authored by Mujib indicate the 
chronology of his principles. After secularism, he chose 
his version of ‘progressive nationalism’, which would 
establish a sense of solidarity among the workers, 
intellectuals, students and the general mass. Democracy 
would stand next, as a custodian of civil rights. Finally, a 
set of socialist policies would govern the statecraft to 
prevent the inclusion of imperial conspirators, and ensure 
and stable economy. Henceforth, contrary to what the 
author thinks — opposition against Marxism-Leninism 
would not necessarily mean a stand against Mujibism 
under normal circumstance. This unusual bias is perhaps 
the only major limitation or conflict of interest in the 
entire book. Nonetheless, Mujibbad is a provocative and 
authentic book regarding the life and philosophy of 
Bangabandhu Sheikh Mujibur Rahman. It is partly 
because of the great friendship that the two had held, 
which was obvious in the tone of their conversation and 
the pictures within the book. Therefore, despite a few 
errors here and there, Khondker Mohammad Elias kept an 
overall scholarly and authoritative tone regarding the 
explanation of minor details of Bengali cultural history, 
and the factual authenticity of the events and numbers that 





7 Muniruzzaman, ‘Bangabandhu’s flambeaw (in Bangla) Sangbad 
(Dhaka, 13 January 2020) <http://print. thesangbad.net/opinion/post- 
editorial/%EO%A 6% AC%HEN%A6%I9%EO%A7IBD%EO%A6H%97% 
E0%A6%AC%HEN%A6%AB%EDN%A7%BDYENWAS%MA7%EOWA7%BL 
%F0%A6%BO%2B%EO%A6%AE%EN%A6% BO%EN%A6% BEWEN% 
A6%B2-69176/> accessed 17 June 2020. 
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are included in the book. All in all, Mujibbad has earned 
its place as a historical artefact and a work of great value 
— for a greater understanding of the man who had once 
single-handedly guarded the fragile psyche of an entire 
nation, as once did the great Horatius of Rome: 

“Then out spoke brave Horatius, the Captain of the Gate: 
To every man upon this earth, death cometh soon or late; 
And how can man die better than facing fearful odds, 
For the ashes of his fathers, and the temples of his Gods”® 





8 Thomas Babington Macaulay, Lays of Ancient Rome (London: 
Longman, Brown, Green and Longmans, Paternoster-Row 1847). 
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The Voice of a Moderate in Hong Kong: The 


Future of Triangulation Politics 
Brian Wong’ 


What began as a protest against a controversial 
extradition bill in Hong Kong has rapidly spiraled into one 
of the worst political crises confronting the Chinese city; 
as the movement enters its fifth month, violence has 
continued to escalate in the streets of what once was a 
hustling and bustling international cosmopolitan. 

It is difficult to not feel disillusioned as a Hong 
Konger. To watch one’s city descend into flames and 
chaos, as routine militarisation by factions of different 
political orientations, coupled with antagonistic and 
belligerent confrontations between law enforcement and 
the public, take over the city — is an experience that is 
surreally distant yet now proximate for many amongst the 
7.4 million inhabiting one of the world’s leading financial 
centers. What used to appear on news regarding distant 
corners on Earth has now become a recurrent, daily 
fixture in Hong Kong’s politics. 

The polarisation is beyond extreme — some would say 
it is irrevocable. On one side we see protesters, 
oppositional forces, large swathes of the general public 
who are disenchanted and infuriated with what they view 
as inept governance, unaccountable enforcement 
structures, and socioeconomic inequalities — to many of 
the more radical individuals amongst, there is a tragic but 
also disturbing tendency that seeks total, nihilistic 
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annihilation. On the other side we see individuals who 
conjoin for a multitude of reasons — some are deeply 
perplexed by the damage the ongoing protests have on 
their businesses and livelihoods, yet more are simply of 
the view that these protests reflect a fundamentally 
misguided objective — one that is unjustly de-aligned with 
Hong Kong’s status as a part of China. 

I’ve been thinking about why such polarisations are so 
seemingly intractable, and came to a few preliminary 
conclusions. The first is that the ongoing tussle is a matter 
over identity and self-identification. Consider distributing 
a basket of apples between two squabbling hawkers — both 
hawkers see taking the whole basket as aligned with their 
interests, and that any and all benefits accrued to the other 
hawker an active damage to their own interest. Such zero- 
sum logic means that once one has “picked their side”, it’s 
hard to see any further gains and losses through the 
(ostensibly) objective lenses of what would perhaps do 
the aggregate economy the most good. 

There is a tempting rejoinder here, to attribute such 
manifestations of localist identities to “deeper”, 
“genuine” materialist and socioeconomic concerns. The 
objection to my diagnosis is that the ongoing movement 
reflects disillusionment with both the lack of social 
mobility and political inertia in the special administrative 
region, which in fact have little to do with identity 
politics. 

I do not dispute the fact that there are factors beyond 
identity politics at play here — obviously, socioeconomic 
mobility stagnation and anger towards the slow pace of 
democratisation both play a significant role in inflaming 
pre-existing resentment towards Mainland China. Yet to 
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overlook the distinctly identitarian discourses and 
attitudes underpinning the movement would be equally 
disingenuous. From essentialist narratives that portray 
Mainland Chinese migrants as “locusts” and ostensibly 
ethnically distinct from the “indigenous” Hong Kong 
Chinese, to the articulation of the Hong Konger identity 
as being antithetical to and exclusionary of the Chinese 
identity (see the controversy featuring Francis Hui, a 
Hong Kong student at Emerson’s College, who declared 
herself a Hong Konger — not a Chinese; or the post-2014 
polls that have shown unprecedentedly low numbers of 
Hong Kong citizens identifying as Chinese citizens) — it 
is apparent that identity lies at the crux of the fraught 
Hong Kong-China relations. The 2016 Legislative 
Council elections saw the unprecedented election of 
candidates with explicitly localist agenda (e.g. Lau Siu- 
Lai, Nathan Law etc.) to the city’s legislature — despite 
the subsequent disqualification of these candidates for 
their impropriety during the oath-swearing ceremony, this 
landmark election was remarkable in registering the 
localist camp as a sizeable electoral force in the city. 
Therefore, large number of those embroiled in the 
ongoing conflict in Hong Kong is locked up in a zero-sum 
identitarian struggle. For those who sympathise with or 
are from the mainland, any and all concessions — 
including the ones for which there was avid campaigning 
from even the politically apathetic — are viewed as 
capitulation in face of “Western forces” and an alien 
population whose values diverge irrationally from their 
“national interest”. In contrast, for many Hong Kongers 
who have found the Chinese identity difficult to grasp, if 
not swallow, this ongoing movement is a definitive and 
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ardent expression of their identities. It is only logical — if 
not poignant — that both sides view the total elimination 
of each other (at least within Hong Kong) as the 
strategically and instrumentally wise course of action to 
adopt. 

The second reason is the important role played by 
socialisation — the processes that govern and underpin 
imagined communities, through which loosely associated 
individuals connected through previously weak ties have 
come to coalesce around social norms and rituals they 
have previously shunned or avoided. Online echo 
chambers have convinced extremists on both sides fully 
that any and all dissenting opinions must be eliminated 
and silenced “at all costs” — it was particularly chilling to 
witness some of the most denigrating and dehumanising 
language employed to describe the city’s youth, an entire 
generation who would and should rise to lead our city into 
navigating its future with the Mainland and Central 
Chinese government. On the other hand, the abandonment 
of facts and embracing of emotive discourse have 
emerged as the most expedient ways of accruing social 
capital, media salience, and public recognition in one’s 
camps — this is particularly the case for the small but 
virulent minority on all sides who view the ongoing 
struggle a political exercise for power acquisition. 

The final reason why polarisation seems to dominate 
in its hegemonic position — is the innate divisiveness of 
violence. It is easy to identify and distinguish the use of 
force from non-force — but where force becomes violence, 
legitimate defense becomes illegitimate and cantankerous 
abuse... these are questions that are innately subjective 
and embedded with the perspectives from which 
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individuals hail. Some view violence by the protesters as 
justified, on grounds that they lack reasonable alternative 
means of expressing and lobbying for their agenda. 
Others condone the vigilante attacks by mobs on the 
protesters, on grounds that the severe disruptions to the 
city’s traffic and economic order by the protesters impose 
unduly and unreasonably high costs to Hong Kong 
citizens. Regardless of one’s substantive political 
positions, there is a tendency to view violence by one’s 
“side” as innately justified self-defense, and violence by 
the opposing faction as fundamentally oppressive and 
tyrannical. The entry of violence into the protests has not 
only divided political communities, but also torn apart 
personal relations -— families, friendships, and 
neighbourhoods. Hong Kong is but a desert of deserted 
and broken friendships and families — consigning 
camaraderie and pluralistic tolerance to the status of relics 
of the past. 

The conventional narrative that this is a David vs. 
Goliath fight is all too tempting — but also unconducive 
towards pragmatic resolution given the empirical realities 
governing Hong Kong’s status as a part of China. There 
is a difficult, but necessary third path ahead of Hong 
Kong. This city’s future cannot be built upon mutual 
blame, premature judgments, and vigilante distortions of 
justice. This city cannot continue down its trek down a 
path of irreconcilable polarisation. This city will live and 
thrive — or die and fizzle out — in accordance with whether 
a peaceful and sustainable settlement could be found for 
this summer’s crisis. To attain such a peaceful solution 
requires moderation and pragmatism from all parties — not 
just the government or the movement itself. The tendency 
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to push for all-or-nothing outcomes (the satisfaction of all 
five demands, vs. the negation of all demands) is only 
mutually destructive and paves the way for irrevocably 
recalcitrant polarisation that leaves lasting damage in the 
city’s future. 

When my city is burning in dire flames, I do not — for 
a second — believe that through incandescent rage and 
self-destructive nihilism could we find productive 
solutions. Similarly, the rally against the establishment in 
states across the world is long overdue — but there must 
be more that we could do than the somewhat futile (albeit 
valiant) belief that anyone and all working within the 
system must be expelled and excommunicated for their 
failure to be radical. 

More generally, however, what this summer of events 
has shown is that Hong Kong, if not the world at large, 
needs a new model of triangulation. Such triangulation is 
not policy-centred or ideological (so let us do away with 
the blind fetishisation of centrism that the likes of Blair 
and Cameron conveniently championed in the UK) — it is 
instead a triangulation in the amorphous, ambivalent 
political middle, who could speak to all sides, hear from 
all sides, and forge a compromise that, whilst frail, is the 
only hope forward. In his 2019 book Iliberal China, 
Daniel Vukovich astutely extrapolates from the 2011 
Wukan village protests in Guangdong a new model for 
civil society activism in China. This model of “rightful 
resistance” features local citizens positioning themselves 
against corrupt or ineffectual local cadres — as opposed to 
the Chinese Communist Party (CCP) regime itself. 
Through such tactical positioning, the Wukan movement 
acquired critical momentum through external media 
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coverage, as well as acquired the implicit endorsement 
and blessings of the Central Government in Beijing. 
Similarly, in the case of Hong Kong, the movement would 
benefit from articulating a vision for greater political 
liberalisation and autonomy in Hong Kong that does not 
directly undermine the stability of rule of the CCP. Only 
by aligning Hong Kong’s political reforms with Beijing’s 
interests, could the Hong Kong public find a way out of 
the current impasse. 

Triangulation is neither easy nor always the 
appropriate modus vivendi. There are times when 
obstinacy and inertia render the exercise futile — if not 
detracting from more proactive and radical solutions. 
There are also times when its attempts to depoliticise or 
de-escalate conflicts ends up suppressing and inhibiting, 
as opposed to facilitating, genuine crisis resolution. Yet 
with all dialectical contradictions, there must be a 
synthesis — and synthesis comes only through attitudes of 
ideological flexibility, rooted upon integrity and devotion 
to the genuine greater good. 


Lessons for Bangladesh from Jeremy Corbyn’s 


Electoral Manifesto 
Istiak Ahmed! & Md Azmeer Rahman Sarder” 


The British general election result is out and the 
Conservatives have secured a landslide victory against 
strong campaign by the Labour Party. Despite a 
promising and detailed manifesto, the Labour Party now 
has to deal with its worst performance since 1935. This 
defeat of the Labour can be attributed to their effort to 
drive the popular attention of the countryside to issues 
beyond “Brexit” whilst the Conservatives have 
successfully utilized the British sentiment on their way to 
victory. However, the main intention of this write-up is 
not to analyze the intricacies of British politics but to go 
back to the Labour manifesto of this election and bring 
forth plausible policy recommendations from the 
perspective of Bangladesh. 


Bangladesh and Corbyn’s model Green Industrial 
Revolution 

Being the sixth-largest economy in the current world 
and the birthplace and leader of the first industrial 
revolution, the UK has significant leadership among the 
world economies. The amount of pollution that the British 
industries emit is significant in the overall pollution of the 
world. As the Intergovernmental Panel on Climate 
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Change (IPCC) suggests reducing the world pollution 
level by half within 2030 to ensure stable environmental 
circumstances, Labour planned to act now keeping in 
mind long-term benefits. Hence, in the manifesto, the 
Labour vowed to kick-start the Green Industrial 
Revolution. This also comes with promises of generating 
one million new climate jobs and a thorough structural 
transformation of industry, energy, transport, agriculture, 
and the overall economy. This initiative would call for a 
substantial amount of funds to materialize. The Labour 
proposed an economy-wide mobilization of both public 
and private resources. The manifesto also mentions ways 
to attract equity investors and investors from the financial 
arena alongside implementing an administrative 
framework to ensure accountability of expenditure of 
these funds. 

Being one of the most vulnerable countries in the 
world to climate change, it is beyond question that 
Bangladesh should take appropriate initiatives to address 
these issues as soon as possible. Bangladesh is now in the 
phase of industrialization. This is the congenial time for 
us to build up green industries. If it can create positive 
incentives for the new and existing entrepreneurs to 
incorporate green technology, such as a tax cut for 
implementing efficient waste treatment plants and 
punishment in case of failure to do so, this would 
definitely lead to a reduction in pollution from the 
industrial sector. However, at the law enforcement level, 
corruption must be kept at check to ensure the proper 
implementation of this initiative. 


Increasing Government Owned Transport System 
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Although the British transportation system is far better 
than the one of Bangladesh, the propositions of the 
Labour to transform their transportation system are 
applicable here largely. Bangladesh needs to introduce 
more electric vehicles and increase the number of 
government-owned transports. The first would reduce the 
level of pollution and the latter would contribute to a less 
competitive transport sector. Bangladesh in recent years 
has started to privatize rail transportation system. The 
state-owned enterprise for bus service competes with 
private bus owners on the roads. The Labour manifesto 
points out at the for-profit mass transportation system 
owned by private investors and the deteriorating service 
and high-ticket price for profit maximization in the UK. 
Bangladesh must shield the public from this sort of 
experience. 


Restructuring Taxation System 

In their manifesto, the Labour planned to restructure 
the taxation system and create a fairer one as per their 
claim. They proposed a tax rate increase on the top 1% 
who earns more than the bottom 50% of the income class. 
They proposed a more progressive tax system reversing 
corporate tax cuts undertaken by the Conservative 
governments. They also announced to adopt stricter 
policies regarding tax avoidance. 

To talk about the overall tax revenue collection 
scenario in Bangladesh is very disappointing. This year 
the revenue collection growth rate hit 10.7%, a five-year 
low. The situation is the consequence of inefficiency in 
revenue collection. This drop can also be attributed to a 
reduction in import, tax cut, tax reduction, money 
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laundering and obviously tax avoidance. Around 50% of 
taxes are evaded in Bangladesh thanks to the corrupt 
officials and loopholes in the administrative framework. 
This is an ethical question and the most plausible way to 
stop this is to adopt automation in every possible sector. 


Rebuilding Health Services 

The National Health Service (NHS) is one of the most 
important frontiers of the public sector of Britain. NHS 
was proposed and formulated by the Labour party after 
the Second World War. The conservative party in the last 
decade has reduced NHS funding continuously. The 
leaked documents from government sources show that the 
Conservative government was secretly negotiating with 
the USA to form a trade deal Post-Brexit centering the 
intrusion of the for-profit US healthcare companies into 
the UK. Labour promised to increase the efficiency and 
ensure proper funding of the NHS. They also vowed to 
end the privatization of the NHS as well as promised a 
more integrated approach with the private sector in the 
long run. The other area of concern was building net-zero- 
carbon health care services and focus on mental health. 

Like the UK, Bangladesh also has a huge number of 
staff vacancies in the health sector. Yet, this problem is 
hard to address as this puts a high level of a financial 
burden on the health sector. This problem is appearing 
repeatedly: the budgetary allocation is insufficient in 
Bangladesh. This is the drawback of being a low-income 
country. 

Privatization of the health sector is common in our 
country yet most of the people still seek service from the 
government-run hospitals. The private health care 
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providers are usually very expensive and most of the 
people cannot afford them. Yet an integrated long-term 
approach of public-private service providers to ensure 
quality health care service to the mass people would be 
highly beneficial. Recently, the mental health issue has 
come to the light in Bangladesh and new investigations 
and published reports present a shocking scenario here. 
Bangladesh has to install new facilities to the existing 
infrastructure and train up a completely new team of 
medical staff to deal with this issue. Nationwide 
campaigning is also required to make people acquainted 
with the adverse effects of poor mental health. 


Political Inclusiveness, Education and ICT 

The Labour’s claimed approach of addressing these 
problems is more inclusive in nature: bringing welfare to 
the farthest corners of the society. As its name suggests, 
it is expected of them to be more concerned for the 
betterment of the working class; hence, they propose a 
minimum salary of £10 per hour and putting an end to 
zero working hour contracts. Amelioration of pension and 
other benefits are also incorporated into the manifesto 
reversing the earlier moves of the preceding governments. 

In Bangladesh, the notion of setting a minimum wage 
might be associated with the distortion of the current 
market situation and result in some _ undesired 
consequences, like unemployment. However, the fact 
cannot be denied that it would have served the purpose of 
making the workers better off. 

The Labour also promised nation-wide full free 
internet. This might have been tactics of attracting young 
voters given their increasing dependence on the internet. 
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It is also true that instead of being a very developed 
nation, a large part of the entire population is deprived of 
broadband internet facilities. For Bangladesh, it is yet to 
be discovered how such an action might serve the well- 
being of the common people. However, free internet 
connections to all educational institutions, health service 
providers and administrative places would definitely be a 
good decision on our journey to Digital Bangladesh. 

British social welfare plan differs from the one of 
Bangladesh because there are fundamental socio- 
economic differences between the UK and Bangladesh. 
The Labour promises to provide free health care for the 
elderly whilst we strive with 24.3% of the population in 
Bangladesh is below the poverty line. Our country does 
have a number of social benefit programs but their 
efficiency is to be heavily questioned for corruption and 
poor planning. Redesigning and efficient implementation 
of our existing social safety programs would ameliorate 
the overall situation without a doubt. 

Labour’s proposition of national education service 
involves reducing the cost of education, smaller class size 
and lifelong learning programs for a skilled population. It 
is quite well-known that British education quality is top- 
notch. However, despite a number of promising figures, 
the overall quality of our education remains very poor. 
Both the coverage and quality of our education needs 
amelioration. Class size should be reduced to its ideal 
proportion. Teacher education, a much-needed step for 
our educational system, should be made mandatory for 
primary and high school teachers. 


The Final Say 
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Labour manifesto is good place to look for policy 
recommendations. The proposed policies are very 
progressive and were supposed to seem appealing to the 
mass people. It is being widely discussed that the cause of 
the defeat of Labour with such an ambitious manifesto full 
of popular policies may be the Brexit factor. Contrarily, 
the Conservative swing that only cared about the next 
election win ignored the welfare of the mass people. This 
manifesto sheds light on some very important and 
pressing problems both for Bangladesh and the United 
Kingdom. Though the Labour Party has failed to emerge 
as victorious but we remain hopeful that the path is shown 
in international politics through their election manifesto; 
the spillover of UK politics to Bangladesh will result in 
some amazing policy recommendation and subject to 
their proper implementation the people of Bangladesh 
will continue to rip their benefits. 
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India’s Citizenship (Amendment) Act, 2019: 
Constitutional Questions, Nationwide 
Protests, And Its Impact on India-Bangladesh 


Relations 
Raghav Mendiratta’ 


Nationwide protests have gripped India since the 
Citizenship (Amendment) Bill, 2019 was tabled in the 
Lok Sabha (Upper House of the Indian Parliament) on 
December 7. On December 12, the Bill became an Act 
after being passed in both houses of the Parliament and 
receiving Presidential assent. In retrospect, the 
Government led by PM Narendra Modi did not possibly 
anticipate that the Citizenship (Amendment) Act, 2019 
(hereafter ‘CAA’) would act as a catalyst for widespread 
protests around the country. In this article, I discuss the 
legal concepts surrounding the CAA; analyse the 
Constitutional challenge it faces in the Indian Supreme 
Court and briefly discuss its implications on India- 
Bangladesh relations. 


Key Legal Concepts around the CAA 

The Citizenship Act, 1955 governs citizenship in 
India. As per the Act, citizenship may be obtained in five 
ways: birth, descent, registration, naturalization, and 
incorporation of territory. The CAA amends the 
Citizenship Act, 1955 by altering the requirements to 
obtain citizenship through naturalization based on one’s 
nationality and religion. Section 2 of the CAA exempts 
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persons from Afghanistan, Bangladesh, and Pakistan 
(hereafter ‘specified countries’) belonging to the Hindu, 
Sikh, Buddhist, Jai, Parsi or Christian community 
(hereafter “specified communities’) from being treated as 
illegal immigrants if they entered India on, or before, 31 
December 2014. The specified countries from which 
persons are now exempted are countries with a majority 
Muslim population, and the Act does not extend the 
exemption to Muslim persons belonging to these 
countries.” Interestingly, the model adopted by India of 
granting citizenship based on religion has some parallels 
to Israel’s Law of Return from 1950 that gave every Jew 
the right to come to Israel as an oleh (immigrant). 
However, critics of the CAA have also compared the 
Government’s moral concern expressed over the suffering 
of Hindus in neighboring countries* and the police’s 
ongoing exercise of detaining Muslim persons and 
subsequently subjecting them to custodial abuse as 
similar to the German regime starting 1933.* 

To fully understand the implications of the CAA, one 
must view it through the lens of a nationwide National 
Register of Citizens (hereafter ‘NRC’) and the National 
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Population Register (hereafter ‘NPR’). Initially, the NRC 
was intended only for the state of Assam to tackle the 
problem of illegal immigrants. In November 2019, Home 
Minister Amit Shah declared in Parliament that a 
nationwide NRC would follow the CAA to give effect to 
the amended law under the CAA.” However, in response 
to nationwide protests against the CAA, PM Modi on 
December 22 sought to disassociate the CAA and the 
NRC and contradicted Home Minister Shah by saying in 
an election rally that a nationwide NRC would not be 
generated.° 

The NRC had been created by the Citizenship 
(Registration of Citizens and Issue of National Identity 
Cards) Rules, 2003 to determine who is an Indian citizen 
in Assam. In Assam, an Indian resident had to apply to the 
local Registrar of citizenship for her name to appear in the 
NRC. The Registrar was responsible for verifying all the 
submitted documents and determining whether (a) the 
applicant’s name appeared in the pre-1971 electoral rolls, 
or (b) whether the applicant is a descendant of persons 
whose names are mentioned in the pre-1971 electoral 
rolls. Those who were found to be ineligible faced the risk 
of being denationalized and put in detention centres.’ 





> NRC soon in entire country: Amit Shah, The Hindu Business Line, 
https://www.thehindubusinessline.com/news/national/nre-process- 
to-be-carried-out-in-entire-country-amit-shah/article30027360.ece# 
® India's Modi contradicts key aide on NRC in bid to douse protests, 
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191223075630465.html. 
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If extended to the entire country, recognition of 
citizenship would depend on data obtained through the 
NPR, as opposed to the application process followed in 
Assam.* The NPR is a database containing a list of all 
usual residents of the country. A usual resident for the 
purposes of NPR is a person who has resided in a place 
for six months or more and intends to reside there for 
another six months or more. The NPR’s objective is to 
create a comprehensive identity database of people 
residing in the country. It would be generated through 
house-to-house enumeration during the “house-listing” 
phase of the census, which is held once in 10 years.’ Thus, 
the NPR would enlist residents of India and the NRC 
would be utilized to identify people who do not have 
documents to prove citizenship. 

This would result in an extensive exercise of 
submitting and verifying proof of birth and descent and 
would require a person to present documentary proof of 
relationship to one’s parents, as well as subsequent proof 
of lineage of the parents to the grandparents. Given that 
India has over 224 million people living below the 
poverty line'® who may be homeless; it casts an onerous 
obligation on India’s poor to produce documents in order 
to claim citizenship. If unable to do so, they would face 
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the risk of living as illegal immigrants off the 
government’s radar and thus losing access citizens’ 
welfare benefits or worse, being sent to a detention centre. 


Constitutional Questions 

Within one day of the passing of the legislation, 
multiple petitions were also filed in the Supreme Court of 
India against the Constitutional validity of the CAA. 

The petitioners contend that it is unconstitutional on 
the ground that it violates Article 14, 21 and 25 of the 
Constitution of India, 1950. They contend that the CAA 
fails the classification test under Article 14 (equality 
before the law) which requires: 1) the existence of an 
intelligible differentia; 2) a legitimate State goal; and 3) a 
rational nexus between the two.'’ Arguably, under the 
Article 14 framework, the CAA fails because it creates an 
unjustified classification between individuals in identical 
circumstances, including a) persons subject to non- 
religious persecution in the specified countries; b) persons 
belonging to other minority communities in the specified 
countries who are also subject to religious persecution — 
for example, Shia Muslims in Bangladesh or the 
Ahmadiyya community in Pakistan.; and c) a person 
subject to religious/non-religious persecution in a 
neighbouring country other than Afghanistan, Bangladesh 
and Pakistan — for example, a Tibetan political activist 
fearing political persecution in China. 





" Raghav Mendiratta & Vibha Mohan, A Contentious Legislation, 
Protests and a Regime of Division and Discrimination in India, 
University of Pennsylvania Journal of Social Change Online, 
https://www.law.upenn.edu/live/news/9657-a-contentious- 
legislation-protests-and-a-regime- of/news/jlasc 


DUCSU Law and Politics Review 


It may also be argued that by compelling illegal 
immigrants to compulsorily disclose one’s religion may 
be a violation of the right to privacy under Article 21. 
Further, by making religion a basis for granting 
citizenship by naturalization damages the principle of 
secularism, which is enshrined in the Preamble of the 
Constitution and is recognized by the Supreme Court as a 
part of the Basic Structure of the Constitution. 

The Government may, however, attempt to argue that 
exempting the criteria for certain illegal immigrants is a 
matter of parliamentary policy and privilege, especially in 
the absence of an enforceable right to citizenship to illegal 
migrants. 


Impact on India-Bangladesh Relations 

In public speeches leading up to the CAA, Home 
Minister Amit Shah spoke about the alleged religious 
persecution of Hindus in Bangladesh, referring to 
Bangladeshi immigrants as “termites”!* and “throwing 
them out” from India.'? Bangladesh has not officially 
reacted to the CAA yet. However, on December 13, a day 
after the CAA was enacted, Bangladesh’s Foreign 
Minister AK Momen and Home Minister Asaduzzaman 


Khan cancelled their scheduled visits to India citing 
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61687 83/ 


Page | 201 


India’s Citizenship (Amendment) Act, 2019 


pressing national events in Bangladesh.’* Officially, 
Bangladesh maintained that the cancellations were not 
linked to the CAA and that the CAA was a domestic issue 
of India. PM Hasina’s Media Adviser Iqbal Chowdhary 
said that though the passing of the law was a domestic 
issue, it goes against India’s secular credentials to the 
global community.’° 

In what seemed like an attempt to make amends in 
response to these developments, PM Modi, in a public 
speech on December 22 in Delhi, spoke about India’s 
strong ties with Bangladesh and referred to recent 
instances of cooperation between the countries as 
evidenced by the Indo-Bangla border settlement. 


Status Quo 

Nationwide protests around India are now entering 
their fourth week. State governments have resorted to 
Internet shutdowns, prohibiting the congregation of 
protestors by imposing movement restrictions under 
Section 144 of the Code of the Criminal Procedure 1973'° 





4 Bangladesh Ministers cancel visit to India, The Indian Express, 
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and detaining protestors.'’ Police have clashed with 
protestors on numerous instances leading to injuries and 
deaths. In the Bharatiya Janata Party ruled State of Uttar 
Pradesh, reports are emerging on a daily basis of police 
brutality. Police is accused of beating Muslim detainees 
and raiding households in Muslim dominated areas and 
causing damage to property.'* The Uttar Pradesh 
Government is also seeking monetary compensation from 
protestors for the alleged damage cause by protestors 
during protests etc.'” As per sources, the death toll in the 
country has risen to at least 25*°, which and includes the 
death of an 8-year-old Muslim child in Uttar Pradesh.*! 
In the midst of these protests, the Union Cabinet on 
December 24 approved funds to initiate a nationwide 
NPR that would seek information about one’s religion and 
parents’ lineage. Critics of the CAA fear that this is the 
first move to obtain information that will later be used to 
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create a nationwide NRC.” There appear to be no signs 
of the protests dying down and this move by the 
Government, along with emerging reports of police 
persecution of Muslim persons around the country is 
further fuelling protests in India. The situation remains 
fragile and it is yet to be seen if the Government stops the 
CAA from coming into force or if protests fade out with 
the passage of time. 





?? NPR: Days after Modi says NRC word hasn’t been uttered, Cabinet 
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https://scroll.in/article/947784/npr-days-after-modi-says-nre- word- 
hasnt-been-uttered-cabinet-clears-3900-crore-for-first-step 


The Way John Bercow redefined the 


Speakership 
M Jashim Ali Chowdhury! 


Right Honourable John Bercow was the 10th Speaker 
of the UK House of Commons since the World War IL. 
While the Speakership in the Westminster continues to 
transform on a constant basis, the Bercowist thrust to the 
process is abrupt and unparalleled. This brief note 
attempts to explain why and how the legacy of Bercow 
will endure. 

By the time John Bercow ascended the chair in 2009 
in the UK, Speaker’s role had evolved from mere 
presiding over the House to a multifarious array of 
internal and external activities. Internally, a modern 
presiding officer of the legislature controls and dominates 
the proceedings, enforces discipline and order within the 
House and authoritatively decides on questions of 
parliamentary law. Externally, the Speaker represents the 
House and its members before the executive branch, the 
public and the international diaspora. Pitched against the 
government, the Speaker’s role is both of a guardian and 
a champion. 

As guardian of the House and its members, s/he 
jealously guards the privileges and immunities of the 
members and its image and prestige before the public. As 
Bernard Crick puts it, a cabinet dominated parliament at 
Westminster would fight for its authority, influence and 
prestige, not for some imaginary powers of nail biting 
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executive accountability that it never possessed in fact.” 
For a Speaker willing to travel the Crick’s way of thought, 
Philip Norton’s suggestion is to strengthen the citizen 
connection of parliament.’ It appears that John Bercow 
has outshined all his predecessors in exerting the 
parliament’s influence, prestige and public image by any 
sensible standard of comparison. 

The Speaker’s increased prestige and public gaze that 
came through live telecast of parliament since 1989 was 
‘a double-edged sword’ that would bring increased 
criticism with it. Speaker Michael Martin’s enforced 
resignation over his role in shielding the parliament 
members’ expense scandal in 2009 marks a landmark 
indicator of modern Speakers’ wider public 
accountability. John Bercow would facilitate the 
parliament’s public relations by actively promoting 
gender parity and ethno-cultural and religious diversity 
within the parliamentary staff, establishing the first ever 
parliamentary Education Center, patronising the youth 
parliament movement and extensively mingling with the 
academia. 

As a champion of the House, speaker’s role must be 
seen within the framework of thesis and anti-thesis of the 
so-called doctrine of Decline of Parliament. The Decline 
of Parliament thesis was expounded by Lord Bryce. Put 
simply, Lord Bryce felt that modern parliaments have 
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declined in ‘brilliance, acumen, importance and interest.’° 
Building on Bryce, K. C. Wheare later argued that 
legislatures have declined vis-a-vis the executive 
particularly.° While dominance of the cabinet over 
parliamentary affairs and the parliament’s unsuitability to 
proscribe every corner of the executive’s vast political 
mandates is acknowledged,’ KC Wheare’s call was 
simple - to look more into the efficiency than powers of 
parliament.® His call was perhaps very clearly listened to 
by Matthew Flinders and Alexandra Kelso. Flinders and 
Kelso recently added an “expectation gap” analysis in the 
discourse. They claim that critics of parliament put 
forward a too ‘simplistic and generally misleading view 
of legislative capacity’.” Critics mislead when they ignore 
two crucial facets of parliamentary mandate. Firstly, the 
Westminster parliament is not institutionally ‘designed, 
intended or resourced to play the kind of proactive 
scrutiny role’ they demand. Secondly, whatever amount 
of control a Westminster parliament appears to have over 
the government, those are conditioned by ‘procedures and 
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processes that lie beneath the visible lithosphere of 
parliamentary activity.’'° Therefore, Flinders and Kelso’s 
suggestion is to accept that parliamentary system is 
intended to support a ‘strong government’ as long as it 
does not fundamentally fail in peoples’ representation. 
Such a lowering of expectations and demands'! would 
help raise the appreciation for parliamentary capabilities 
and thereby narrow the ‘expectation gap’.'” 

Given the fiasco of expectation and reality, John 
Bercow’s stance during the Brexit dilemma - how 
rebellious it might appear - may not be labelled irrational 
altogether. The ‘rebellious’ John Bercow would infallibly 
defend the parliament’s oversight on the Brexit process. 
Bercow’s declared position was simply to fight to make 
sure that government does not by-pass the legislature. '° 
‘Rebellious’ Bercow would publicly denounce Boris 
Johnson’s controversial parliament prorogation’* and set 
aside the government business the next day to allow a 
backbench legislation pass through floor within a day.'° 
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Not stopping there, Bercow would publicly vow to 
compel Boris Johnson follow the law so passed. '° 

John Bercow would also frequently allow backbench 
amendments, resolutions or legislative proposals aiming 
at seizing control of House business from _ the 
government.'’ Bercow’s rulings would facilitate pro- 
Brexiteers’ amendment to the 2013 Queen’s Speech and 
force David Cameroon into a genuine commitment to a 
referendum. A “squawking egomaniac” to some,'® 
Bercow would again facilitate the anti-Brexiteers and 
force Theresa May out of office by blocking her 
unchanged Brexit deal from being tabled in parliament 
time and again. 

How could a ‘Speaker’ John Bercow be so powerful is 
a question of time and context. By the time Bercow’s 
election approached in June 2009, Britain achieved 
drastic reform in the Speaker election process. Even 
before Michael Martin’s election in 2000, the choice of 
candidate slipped out of the Cabinet or the front bench 
party leaderships and fall upon the backbench members 
of both parties combined. By June 2009, introduction of 
secret ballot would essentially end party whipping and 
usher a cross-party approach to Speaker selection. '? To be 
the first offspring of the system, Conservative John 
Bercow would deploy his pro-Labour wife and a Labour 
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MP as his electoral campaign managers.” The cross- 
party, pro-backbench and pro-legislature regalia of 
Bercowism is therefore not surprising. 

While his predecessor Michael Martin would hardly 
allow any, Bercow would manage several instant Urgent 
Questions a day.*’ He would thereby neutralise the 
government’s agenda setting power to avoid scrutiny. He 
would hold down the political point-scoring tendency of 
the Prime Minister’s Question Time and facilitate more 
instantaneous questions from the backbenchers.”” Bercow 
would enthusiastically promote the Backbench Business 
Committee, secret ballot election to Select Committees 
and Deputy Speakership. Bercow would transform the 
device of parliament’s ‘humble address’ into an effective 
means of extracting otherwise confidential documents 
from the government. 

Though Bercow regained much of the parliament’s 
lost morale since the MPs’ expense scandal of 2009, 
Bercow’s legacy would expose its own dilemmas as well. 
John Bercow has revolutionised the Speakership in many 
unintended ways. One such visible unintended fallout 
could be the weakening of the so far strong precedent of 
Speaker’s Neutrality. Bercow’s legacy might help 
differentiate ‘party neutrality’ from “policy neutrality’. 
His anti-Brexit tendencies, his left-wing supporters in 
Labour party and his admitted pondness of backbench 
freedom and government’s answerability to the 
parliament would put him in direct conflict with the 





?° Supra note 3, at p. 40 

>! BBC, ‘John Bercow’s Historic Legacy as Speaker, 9 September 2019 
» John Bercow, Prime Minister's Questions in the United Kingdom, 
Canadian Parliamentary Review, Vol 35:2, 2012 


DUCSU Law and Politics Review 


government of the day. Stubborn Bercow would also 
refuse to invite Donald Trump to the House of Commons 
on grounds of Britain’s “opposition to racism and 
sexism”.”? 

It will be interesting to see whether any future Speaker 
may follow John Bercow and decline to be policy neutral 
while remaining party neutral in the literal sense. In such 
cases Bercow’s sense of neutrality may open up new grey 
areas in parliamentary jurisprudence. However, his legacy 
of backbench preference and parliamentary scrutiny 
should suffice in offering him a strong place in 
parliamentary studies. 
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Transnational Security Tension with Rising 


Refugee Crisis in South Asia 
Shawon Talukder' 


Millions of people are being displaced from their 
home country due to generalized violence. The victims of 
such violence are becoming the cause of 
multidimensional tension for the world. Refugees are 
created by insecurities in the form of persecution, massive 
violence or domestic conflict which threatens livelihood. 
However, it is observed that these displaced people are 
also creating tension in the host country as the host 
country needs to provide the refugees with 
accommodation, livelihood and other costs. Moreover, 
the law and order situation of the country and the 
perception of the locals and the foreigners need to be kept 
in check. There are lots of incidents where these refugees 
engaged themselves with unlawful activities such as drug 
trafficking, fake identity making, terrorist activities and 
paid illegal activities by the influential people in the host 
country. The recent refugee crisis in South Asia, the 
Rohingya refugee crisis in Myanmar has been a vital issue 
to reconsider. Moreover, with the enactment of the 
Citizen Amendment Act (CAA) in India _ and 
implementation of National Register of Citizens, a 
possibility has developed that there might be another 
stateless people crisis in India. It requires further 
investigation to determine whether these cases are only 
internal issues or going to create’ regional 
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multidimensional security tensions for all south Asian 
countries. The dimension and complexity of this crisis 
indicates that Rohingya refugee and Indian stateless 
people crisis would be the transnational security issue for 
the all South Asian countries. 


Rohingya Refugee Crisis and Rising Transnational 
Security Threats 

According to the United Nations Office for the 
Coordination of Humanitarian Affairs, there are over 
909,000 stateless Rohingya refugees residing in Ukhiya 
and Teknaf Upazilas of Bangladesh by March 2019.” The 
vast majority lives in 34 extremely congested camps, 
including the largest single site, the Kutupalong- 
Balukhali Expansion Site, which is host to approximately 
626,500 Rohingya refugees. The Rohingya refugees are 
vulnerable to human trafficking, food insecurity and 
health insecurity. It has been reported that international 
human trafficking gangs are actively looking at this 
situation to exploit the vulnerability of the Rohingyas. 
The resulting Rohingya refugee crisis in Bangladesh 
poses threats to human security, transnational security, 
internal security and border security. 

Assumedly many young women and children will fall 
victim to the trafficking gangs ending up in international 
markets for prostitution and slave labour. The massive 
exodus of Rohingya refugees might alter the internal 
security scenario of Bangladesh. However, at the time of 
influx, public sentiments and emotions were running high 
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in favour of the Rohingya people. The continuous 
atrocities on the Rohingya in Rakhine State by the radical 
militant Buddhists have given rise to strong resentment of 
the local population in Bangladesh. This could pose a 
major challenge to communal peace and harmony in this 
region. 

Many militant and terrorist groups have called for 
jihad in response to the prolonged Rohingya crisis in 
Rakhine State. Transnational terror organisations from 
India, Pakistan and Afghanistan are calling for 
recruitment of jihad in Myanmar as stories of thousands 
of Rohingya victims are being broadcasted on the 
Internet. A right-wing Islamist organisation from 
Indonesia, Front Pembela Islam, has opened registration 
for 1,200 volunteers to join in the jihad in Myanmar in 
defence of the Rohingya.* Moreover, the international 
terror organizations like ISIS are also active to grab this 
displaced helpless people in igniting them for armed 
violence. 

The prolonged refugee crisis in Myanmar is making 
the border of Bangladesh and India vulnerable and 
unstable. Bangladesh has experienced tension and near- 
conflict in the border area with Myanmar on both land and 
water. It is impossible to completely seal off the border 
due to the porous nature of the Bangladesh-Myanmar 
boundary. Thus, the instability and violence in Rakhine 
State, especially activities of terror groups with linkages 
to the Rohingya, will pose a threat to Bangladesh’s border 
security. The instability at the Bangladesh-Myanmar 
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border may give rise to the emergence of non-state actors 
and this can complicate the internal security of the states. 


Possibility of Stateless People Crisis in India and 
Future Security Threats 

The recent National Register of Citizens (NRC) and 
Citizenship (Amendment) Act (CAA) have given birth to 
unpredictable situation in India. The protest against the 
CAA has spread to almost every corner of the country. 
The CAA itself is innocuous, combined with the proposed 
nationwide National Register of Citizens (NRC), an 
exercise that has run into controversy in Assam as it will 
become a tool to exclude the Muslim population of the 
country. At the end of August 2019, the final list was 
published with 1.9 million people in the state unable to 
prove their Indian citizenship. In attempting to do so, the 
NRC_ process instead highlighted the persistent 
complications of the 1947 partition of India, and brought 
to the fore an ideological struggle over Indian nationhood. 
Moreover, it has been reported by BBC Bangla that more 
than hundreds of people have entered into Bangladesh 
from India.* 

On the other hand, according to the CAA, Hindu, 
Christian, Buddhist, Jain, Sikh and Parsi migrants who 
have entered India illegally i.e., without a visa-on or 
before December 31, 2014 from the Muslim-majority 
countries of Pakistan, Afghanistan and Bangladesh and 
have stayed in the country for five years, are eligible to 
apply for Indian citizenship. If this happens, there is a 
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probability of exclusion of many Muslim people from the 
Indian citizenship resulting into growing hostile 
sentiments among Muslim people against the Hindus. 
There are many active extremist groups in the north-east 
part of India who are always trying to revolt against the 
Indian policy of this region. There is also a possibility that 
these excluded people might get involved in creating 
instability in India and other neighbouring countries. 

Security issues are becoming challenging than ever 
before. Extremist groups can connect one another 
throughout the world easily by social media and modern 
technologies. It is very easy for the fanatic forces to 
induce the displaced people to violent tasks. The 
Rohingya refugees and Indian stateless people are such 
type of people who are going to be the future security 
concern not only for India, Bangladesh and Myanmar but 
for all the South Asian countries. 


Alternative ways of dealing with Rape 
Sakin Tanvir' 


Rape can devastate a human being who has been a 
victim of it. Governments of many countries are trying 
rigorously to prevent this heinous act. According to 
the statistics,” a total of 1,229 rape cases among the 4,541 
were settled till date. A total of 60 accused were indicted 
in those cases. However, 73 per cent of the cases are yet 
to be solved. According to a report of Bangladesh Mahila 
Parishad,* on an average, in the first six months of the 
current year an estimated 11 women, and girl child suffer 
some form of violence every day. During the first six 
months of 2019,* approximately 2083 women, and girl 
child were subjected to sexual violence. The report 
revealed that out of the total 731 incidents of sexual 
violence, 592 were raped, 113 were gang-raped, 26 were 
killed after being raped, and 123 were victims of 
attempted rape. This indicates that the criminal justice 
system is not working properly to deal with rape cases. 
However, to understand the root causes behind this 
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heinous act of crime, one needs to look at the history of 
the crime. 

History suggests that rape has been occurring in 
different forms from the ancient time. During medieval 
time a man seeking an upward mobility might engage in 
“heiress stealing’-abduct and then rape a young woman 
from a wealthy family in order to compel her to agree to 
be his bride. With the development of feudalism, the rape 
of a woman from the nobility was recognized as 
punishable; but forcing a peasant woman to submit was 
not considered as a crime.° In the Old South, a black man 
merely accused of raping a white woman could face the 
prospect of execution, or even lynching without a trial. In 
wartime, the enemy’s women were ‘enjoyed’ by the 
conquering soldiers as the spoils of victory. But at the 
onset of 1970s, feminist thinkers started fighting for the 
rights of women, created movements against the 
oppression and harassment of women. Moreover, very 
recently we are observing added dimension of cruelty 
after rape. As it seems that only by making laws and 
punishing the rapist the criminal justice system is failing 
to stop rape, it is high time to establish and run some 
parallel procedures together with the existing legal and 
judicial system which will act as fuel for preventing rape. 

It is very commonly observed that society isolates the 
rape victims in every sphere of their lives and families 
even abandon her in certain cases. The most common 
misnomers attached to a rape victim is that the freedom 
and independence offered to a girl necessarily leads to her 
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being raped, that women should not go out for work at 
night and if she is being raped at night while going or 
returning from the workplace, it is necessarily her fault. 
There is another dominant misconception that women’s 
dresses are the main cause behind rape. The thinking 
process of society needs to be changed. They should stand 
for the victim, help her to get rid of this disastrous 
situation, encourage her. A research® on community’s 
perception toward rape and child sexual abuse in 
Tanzania identified six key categories in the community’s 
perceptions of the rape of women and children: a) rape is 
a common and hidden problem, b) abandoning traditional 
values and modeling Western behavior contributes to 
rape, c) suboptimal child care contributes to child rape, d) 
survivors of rape are blamed for disclosure of the act, e) 
insufficient, costly and corrupt support services are a 
barrier to help-seeking, f) collaboration of key 
stakeholders is needed to improve help-seeking. These 
perceptions are very similar to the perceptions of 
Bangladeshis. A random facebook discussion even shows 
that people blame dresses, makeovers, attitudes of a 
female as the main reason of rape. Moreover, the criminal 
justice system of Bangladesh is inaccessible and 
unaffordable to a big majority of individuals. As a result, 
these six categories as identified in Tanzania also holds 
true for Bangladeshi society. 
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Counseling and group support programs have been 
shown to be helpful after sexual assault, especially where 
there may be complicating factors related to the abuse 
itself or the recovery process. There are some evidence’ 
that a short cognitive-behavioral program conducted 
immediately after attack can increase the rate of 
psychological trauma-related harm recovery. Short-term 
therapy and treatment programs are not adequate for full 
recovery from acts of sexual abuse, which often require 
considerable further assessment and care. 

Sex education in school level can play a major role in 
identifying good touch and bad touch, prescribing how to 
save oneself while in that situation, how to behave 
properly and what to do if anyone offers them or forces 
them to a sexual conduct. Moreover, awareness programs 
against rape can be conducted by the legal authorities, 
NGOs etc. in the schools, colleges and universities so that 
the students could be aware of sexual harassment and rape 
and aware others. In addition, Dhaka University Central 
Students’ Union (DUCSU), historically known as the 
second parliament of Bangladesh, very recently made a 
feasible four points demand to the Honorable Home 
Minister on rape prevention when a second year female 
student of the University of Dhaka was raped in 
Kurmitola on 5th January, 2020. These demands are: I) 
arresting the offender within 24 hours, ID) taking 
necessary measures to prevent this kind of brutality in 
future, II) establishing “Counter Rape & Violence 
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against Women Cell”, IV) arranging awareness programs 
and social movements against rape organized by the 
Ministry of Home Affairs and to aware people about 
preventing rape. Even though the demand no. | was 
immediately fulfilled, the other demands are yet to be 
fulfilled. 

Furthermore, “Women and Families Center” of 
Meriden has stated some prevention techniques. They are: 
a) Know that silence is not equal to consent; b) Don’t 
blame rape victims for the violence perpetrated against 
them; c) Take responsibility for your own sexuality; don’t 
let it be defined by your partner, the media, or anyone 
else; d) Do not use alcohol and/or drugs to get someone 
to have sex with you; e) Do not participate in sexist 
behavior by objectifying or stereotyping women; f) Teach 
everyone you know about the myths and realities of 
sexual violence; g) Interrupt rape jokes; h) Challenge 
images of violence against women in advertising, 
pornography, professional wrestling, and other forms of 
media; 1) Support women and men working to end sexual 
violence by volunteering your time, donating money, 
and/or lobbying legislators; j) Recognize that sexual 
violence will not end until men become part of the 
solution. The Bangladeshi families and societies can learn 
particular lessons from these strategies. Because when a 
female is a victim of rape, people first blame the victim 
why she got out at night or pointed on her dress-up. Even 
in this modern century, our society follow a very savage 
thought about a female’s freedom of work, freedom of 
choice, freedom of living and many on. But it is important 
to break these taboos that promotes sexual violence 
through positive social movements, to stand beside 
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women in every sphere of our society, make sure they can 
live and move freely and securely. 


Language as Access to Justice: the Italian 


Constitution 
Antonio Angotti’ 


The Italian Constitution was drafted between 1946 and 
1947, after the liberation of Italy from Nazi occupation, 
and decades of fascism. Italian renowned jurist Piero 
Calamandrei coined the motto ‘clarity of the Constitution’ 
in a speech given to the Italian Parliament on 4 March 
1947: according to Calamandrei, drafting a text which 
would have been accessible to the widest portion of the 
population was crucial for the effectiveness of the 
Constitution. It is not a coincidence that the draft text was 
submitted to the review of a literary expert, Pietro 
Pancrazi, before its amendment and approval. As a result, 
the Italian Constitution is remarkable in the simplicity, 
and effectiveness of its language. Short sentences, linear 
structure of phrases, abundance of simple verbal tenses 
characterised the final text. 

Alphabetisation was, at that point of time, an on-going 
challenge for the fledgling Republic: 59.2% of the 
population over the age of 14 had no elementary 
education. Subsequently, the articles of the Constitution 
employed terms largely belonging to the _ basic 
vocabulary, 1002 on a total of 1357, and were also drafted 
in such a way to result in a very low average length of 
sentences in terms of number of words.” The drafters of 
the Constitution took great care in making the text 
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accessible to most of the citizens. After all, the very 
Constitution mandates a principle of equality that is 
remarkably substantial: Article 3 states that “it is the duty 
of the Republic to remove those obstacles of an economic 
or social nature which constrain the freedom and equality 
of citizens, thereby impeding the full development of the 
human person and the effective participation of all 
workers in the political, economic, and _ social 
organisation of the country.”? Arguably, removing such 
obstacles to equality includes bridging the gap between 
the least and the most educated. The Constitution was 
meant for everyone, and was written with this principle at 
its heart. In Calamandrei’s view, the ease of access to 
Constitutional norms was maimed at warranting wide 
participation of the population in public affairs. 

Access to justice begins with access to the law. While 
this is normally understood as availability of legal texts 
and knowledge, there is no doubt that understanding the 
law is an important part of the rights implied under the 
framework of access to justice: as such, language plays a 
crucial role. It would be probably unreasonable to draft all 
laws and regulations without significantly employing 
technical language — however, a Constitution does not 
belong to the same category. The basic, ground norm of a 
State is meant to unite, connect, and protect. As such, a 
Constitution whose language is impenetrable to certain 
strata of society is bound to foster disenfranchisement. 
Nevertheless, ease of understanding should not be a 
characteristic of constitutions only. Cesare Beccaria 
wrote how obscure norms, if written in a language that is 
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“foreign to the people”, will make the people themselves 
dependant on the few who have the skills for the 
necessary interpretation. In Beccaria’s thought, mostly 
concerned with criminal law, a “larger number of those 
who will understand and will hold the sacred code of the 
laws in their hands” warrants less frequent crimes, 
“because there is no doubt that ignorance and uncertainty 
of sanctions help the eloquence of passions.” In criminal 
legal terms, unclear and obscure legal texts would hamper 
the prescriptive function of the law. Hence, it can be 
argued that legal provisions should strive to be accessible 
in their language; however, not much effort is undertaken 
to simplify the often obscure norms which regulate 
coexistence in society. While many legal systems are 
affected by this issue, which appears to be partially 
unavoidable, it is topical to write on this topic in 
Bangladesh: in the Situation Analysis performed in 2015 
by the Ministry of Law, Justice and Parliamentary Affairs 
of the Government of Bangladesh, UKAid and the United 
Nations Development Programme, the conclusions state 
how “the entire formal justice system uses complicated 
legal language that non-lawyer members of the public 
find difficult to understand.” * 

The Italian legal system is no stranger to this 
challenge. While the average length of the sentences in 
the Italian Constitution is low, many legal texts average 
120-180 words.° Further amendments to the Constitution 
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have not upheld the virtuous effort of the drafters: as an 
example, a 2001 reform which significantly altered Italian 
local governance — and, as such, its ease of access was 
arguably crucial — had such an impact that the average 
length of the sentences in the Constitution was increased 
from 14.8 to 20.4 words.’ Other Italian legal texts, such 
as the Civil Code, are undoubtedly affected by complex 
language and lengthy sentences. 

Improving accessibility to legal texts is truly an on- 
going challenge, especially in terms of ease of reading and 
understanding. With this short article, I advocate for a 
special care by part of lawmakers, in order to consider the 
very constituents of the State when drafting laws, 
particularly when dealing with topics which are sensitive 
to the least legally educated parts of society. The world 
owes to Bangladesh, among others, its International 
Mother Language Day: on its twentieth year, let us 
remember that Italy was among the supporters of the very 
first proposal of this occurrence,® and perhaps reflect on 
the importance of language in upholding the fundamental 
human right of access to justice. 
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The right to speak our minds and hearts 
Paula Lorenzo Geada' 


It is due to the example and the inspiration of the 
students involved in the Bengali Language Movement 
demonstrations in 1952 that we understand the relevance 
of the right to mother tongue. On the 21st of February we 
present our respect at Shaheed Minar in Dhaka as it also 
happens on the reproduction of this monument in Porto, 
Portugal. This acknowledgment of the bravery, 
determination and the perseverance of those willing to 
fight for upcoming generations has been extended as a 
worldwide celebration. So much so that I get to reflect on 
how, one of my mother tongues has been able to reach a 
current 76% of speakers within my home region: ‘A 
Marifia lucense’. 

Galician language holds a long and deep history from 
being born as an independent language from Galician- 
Portuguese. There are written works from the X and the 
XI century. It is from the XII to the XIV century during 
the medieval times, when Galician alongside with Occitan 
became the language of poetry and love, enjoying what 
has been known as ‘The Golden Age of Galician 
language’. After suffering from ups and downs in terms 
of regulation and implementation throughout its life, once 
in the XIX century we appreciated a decline of the use of 
Galician within the educational system and moreover 
Franco’s Dictatorship government had kept the study, 
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knowledge and teaching of my mother tongue in the 
darkness during the XX century up to 1975. 

Nowadays, as a _ nation, within the Spanish 
governance, we should be able to freely learn, use and be 
exposed to Galician as a co-official language (alongside 
with Spanish, as the main official language). We hold the 
right of using it within any kind of administrative context, 
we expect to receive education of all levels and there 
should be enough presence within the media in order to 
promote a more prosperous, long and lasting life of 
Galician as an official language in Galicia’s region. 

One can say that, it has been the case for a while and I 
happen to belong to one of those lucky generations to be 
born and raised with both languages: Spanish and 
Galician. Unfortunately, we are facing some confusing 
times ever since a ‘Decree on multilingualism 79/2010’ 
has been set in place by the current Galician government 
administrating the region. In all, it implies a strong 
reduction of the real chances of learning Galician 
language which seems quite worrisome from very early 
stages of the educational system. Ever since this decree 
has been set up in 2010, the ‘Committee of Experts of the 
European Charter for Regional or Minority Languages’ in 
Brussels, has reported (for six times to this date) the need 
of the Galician local government to comply with the legal 
framework which all members of the European Union had 
agreed on following. To this day, there are twelve political 
groups following ‘A Mesa _ pola Normalizacion 
Lingiiistica’ condemning the local government policy in 
order to repeal it as a whole. So far they have reached the 
Supreme Court and the case is still pending. 
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Dr. Anik Nandi points out how the education system 
and family are not enough in order to preserve a language. 
There is a need for the media, the online services and 
culture to keep persevering the use of Galician in order to 
maintain a real right of mother tongue. Dr. Anik Nandi is 
a Bangladeshi national very much involved in 
cooperation with the RAG (the Galician Academy of 
Language). His Dissertation ‘Language Policies on the 
Ground: Parental Language Management in Urban 
Galician Homes’ is the most updated work on the current 
state of affairs. Whenever he has been asked how to tackle 
this uncertainty, simple words have come out: ‘The most 
direct solution is to speak Galician’. Rural Galicia 
literally embodies the deep meaning of Dr. Anik Nandi’s 
statement. 

Being under siege in terms of legal framework does 
not change the powerful presence in areas like Burela, 
even when this seashore village holds the record of forty 
different nationalities co-existing within the same 
location. They have implemented a community strategy 
called: ‘Modelo Burela’ in order to preserve, use and 
promote the mother tongue in place for over a decade 
now. The perseverance and union of citizen platforms 
supporting their sense of identity takes many shapes and 
forms. The creation of an app which identifies nearby 
shops where our language is being used in North West of 
Spain, is only one of them. 

When right to mother tongue is threatened, everybody 
loses. More than speaking our minds, we all speak our 
hearts out when using our native and original language. 
Love, care, education and community reinforce the 
uniqueness of our identity. This is how we are all get to 
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be free, show our true selves and build bridges in between 
all cultures. 


Constitutional Development of women's 
Rights in Bangladesh: Fighting the 


Discrimination 
Saurov Das Roni! 


Patriarchal notion of society as well as the traditional 
Indian conception of women stereotyped women as a 
feeble and irrational being. Beginning from the 
‘manusmriti’ to the Muslim rule, innumerable instances 
can be found that beef up sexism both literally and 
figuratively. The colonial era has prized us with the 
enactments of women-friendly laws, nevertheless the 
Victorian perception of gender and sex that promotes 
conservatism, has left over permanent mark in our 
thoughts about equality of men and women. However, the 
Constitution of Bangladesh has entrenched the concept of 
equality before law and equal protection of law’, 
incorporates the principle of non-discrimination amongst 
citizens on grounds of sex, leaves policy space for the 
executive government to undertake affirmative action 
measure to promote and uplift women, children.? In this 
article, the constitutional journey of Bangladesh in 
reducing discrimination against women shall be analyzed. 

Bangladesh has international obligations against 
discrimination towards women devolving upon itself 
from being a signatory to Universal Declaration of 
Human Rights and International Covenant on Civil and 
Political Rights. The Supreme Court of Bangladesh has, 
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in several cases including in the case of Hussain 
Mohammad Ershad v Bangladesh’, held that if the 
domestic laws are not clear enough or when there is no 
inconsistency between them, municipal law shall be 
interpreted in conformity with International law and 
conventions. Such view of justice B.B. Roy Chowdhury 
has been reaffirmed in the case of BNWLA v 
Bangladesh>. Moreover, Bangladesh is also a signatory to 
the Convention on the Elimination of all forms of 
Discrimination Against Women (CEDAW) which in 
Article 1 of this convention defines discrimination as: 

“any distinction, exclusion or restriction made on the 
basis of sex which has the effect or purpose of impairing 
or nullifying the recognition, enjoyment or exercise by 
women, irrespective of their marital status, on a basis of 
equality of men and women, of human rights and 
fundamental freedoms in the political, economic, social, 
cultural, civil or any other field.” 

As a result, when Da Silva from Brazil received 
inadequate medical treatment in private medical clinic 
after she suffered miscarriage and died, the state was held 
responsible for the failure to meet distinctive maternal 
health needs of women.’ On the same note, ‘stereotyping’ 
has been considered a form of discrimination as well. In 
Turkey*, RKB accused a female employee of having an 
affair with a male colleague and dismissed her from the 
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position while retaining the male colleague, and 
threatened to “spread rumors about her relationships with 
other men” to pressure her in signing a document, 
attesting that she had been paid all her benefits upon 
termination. The Turkish Court was unwilling to consider 
it discriminatory maintaining a stereotype. However, the 
CEDAW committee held this incident is a sheer violation 
of CEDAW. 

Unlike many other countries in the world, the Supreme 
Court of Bangladesh has maintained an enthusiastic 
gender friendly narrative while interpreting. Probably this 
comes from the existence of several equality clauses in 
the Constitution even before the adoption of CEDAW. 
Bangladesh Biman Corporation was asked by the High 
Court Division of the Supreme Court when regulation no. 
11 of the Biman Corporation Employees (Service) 
Regulation, 1979 was substituted to discriminatorily fix 
the age of retirement of stewards and stewardess to the 
disadvantage of stewardesses. The age of retirement for 
stewardess was fixed at 35 years whereas, that of the 
steward was fixed at 45 years. The High Court Division 
held that the reduction of age limit from 57 years to 35 
years on the strength of the amended Regulation No. 11 
does not stand on any sanction of any law rather the same 
in violative of Article 28 of the constitution.” 

Back in 2008, when there was an increase in the 
number of incidents of sexual harassment in Bangladesh 
in day to day affairs, the Bangladesh National Women 
Lawyers Association (BNWLA) brought before the 
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Supreme Court a writ petition’? against the Government 
of Bangladesh. The Court held that sexual harassment is 
one form of discrimination against women and issued a 
series of 11 Rules to serve as guidelines. In drafting these 
Rules, it relied on the Convention on the Elimination of 
All Forms of Discrimination against Women and its 
Optional Protocol. It also drew on the General 
Recommendation No. 19 on violence against women 
issued by the United Nations Committee on _ the 
Elimination of Discrimination against Women which 
postulates that Equality in employment can be seriously 
impaired when women are subjected to gender-specific 
violence such as sexual harassment in the workplace. 
Again when eve-teasing was on the rise in Bangladesh 
in around 2011, the High court Division was moved" 
seeking some guidelines to address the issue of sexual 
abuse, sexual harassment, eve-teasing in order to protect 
and safeguard the rights of the women and girls 
particularly in the educational institutions. The Court 
observed that the right to equality and freedom of 
movement is meaningless if women and girls of this 
country are kept away from school and colleges on 
account of sexual harassment and eve-teasing in the 
streets. At the same time, the court doubted over the 
competency of existing domestic laws to address the issue 
and filled up the lacunae in the domestic corpus juris with 
the signed and ratified International Conventions. The 
Court reached the conclusion that protections given under 
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section 509 of the Penal code 1860 was insufficient. The 
court stated: 

“Intention to outrage or insult the modesty of any 
women used in several sections..., particularly in section 
509 of the penal code, is very vague and almost 
impossible to prove.” 

The Supreme Court of Bangladesh has been a defender 
of its gender sensitive stance even in disputes related to 
the stereotypical power structure of the society. In 2005 
circular was issued under the signature of the joint 
secretary, Ministry of Local Government, Rural 
Development and co-operative specifying certain 
functions and duties of the commissioners, allowing 
certain functions only to those elected in the general seats 
but not to the commissioners elected in the female 
reserved seats. As the court was moved by Shamima 
Sultana, the female commissioner from the reserved 
seat’, the Court found the said circular to be 
discriminatory and violative of the ‘equality clause’ of the 
constitution of Bangladesh. The Court narrated that 
fundamental rights glorified in article 27 and 28 of the 
constitution of Bangladesh were not mere empty words, 
rather, the base of the concept of a welfare state. In this 
case the court bolstered the constitutional provision that 
Government can make special provision in favor of 
women under article 28(4) of the constitution. It was 
found to be intra vires and valid to make provision for 
reserve seats for ward commissioners exclusively for 
women. 
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Moreover in this case, the relevance of Article 65(3), 
provision of reserved seat for women in the parliament, 
with the upholding of the dignity of women was 
questioned. The court was of the view that the existing 
reserved seat system in the parliament, instead of either 
helping the democratic process or upholding the dignity 
of women, rather helps the party which is the majority in 
parliament, to increase its edge over the other parties. 
However, on 8 July 2018 the Parliament of Bangladesh 
unanimously passed the 17th amendment to the 
constitution which increases the existence of the current 
reserved seat mechanism for women for another 25 years. 
It is submitted that process of election in the reserved 
seats which is observed by the judges in the Shamima 
Sultana case as undemocratic, and questionable in 
upholding the dignity of women should be re-considered 
by the legislatures and policy makers. 

Such a problem has been addressed in the United 
Kingdom by building up soft law practices through All 
Women Shortlists (AWS) allowing political parties to 
permit only women to stand in particular constituencies 
for a particular political party, albeit due to its directory 
nature it is only used by the parties like Labor party and 
Liberal Democrats party. On the other hand in India, 
Rajya Sabha of India in 2008 proposed for 33% reserved 
seats in parliament for women in Lok Sabha and all state 
legislative assemblies. The Bill proposed that a seat 
would be reserved only once in three consecutive general 
elections. However, the Lok Sabha never voted in its 
favor. Many regional and minority parties were against 
the amendment as they were predicted to be — reservation 
for women in parliament would result in their mandate be 
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lost in respective region as a decisive percent of seats 
would then be reserved in a given state or region. 

In the Bangladeshi context, such a policy might only 
worsen what is already a big problem- reserved seats 
reserved by powerful men for their daughters, wives and 
sisters aS proxies in political office. Even after all these 
criticisms, it would be unfair to argue that the reservation 
system is futile particularly in the context of the LDCs and 
the Developing Countries. The reserved seat for women 
in the Parliament needs to be reformed for better taking 
into consideration the best practice examples of the other 
countries with contextual background. 
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How is Big Tech driving changes to 


competition frameworks? 
James Johnson! 


In a 2019 Article, Elizabeth Warren summarised the 
widespread feeling that Big Tech’s influence on society 
needs to be curtailed: “Today’s big tech companies have 
too much power — too much power over our economy, 
our society, and our democracy. They’ve bulldozed 
competition, used our private information for profit, and 
tilted the playing field against everyone else. And in the 
process, they have hurt small businesses and stifled 
innovation.” ” 

It is unlikely that regulators will go as far as breaking 
up Big Tech firms, as Warren promised. However, the 
past two years have seen reviews across jurisdictions on 
whether or not existing competition frameworks are 
adequate for firms like Amazon and Alphabet. In 2019, 
the US Federal Trade Commission (FTC) made a 
permanent Technology Enforcement _ Division.* 
Meanwhile, the European Commission (EC) 
commissioned a report on EU competition policy. Even 
in Australia, the Australian Competition and Consumer 





James Johnson isa second year Philosophy, Politics and Economics (PPE) student 
at Pembroke College, University of Oxford. 

2 E Warren, ‘Here’s how we can break up Big Tech’ (Medium, 08 March 
2019) <https://medium.com/@teamwarren/heres-how- we-can-break- 
up-big-tech-9ad9e0da324c> accessed 23 March 2020. 
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Commission (ACCC) gave recommendations to the 
government on how to change competition policy last 
year.’ After all these reviews, it is clear that large changes 
to competition law are due for the next two years. 


What is driving this scrutiny of Big Tech? 


Primarily, this scrutiny is being driven by how 
ubiquitous Big Tech has become in everyday life. 
Facebook has almost 2.5 billion active users® and so the 
kind of service that it provides is increasingly important. 
Yet, these markets are increasingly concentrated. For 
instance, Google comprises over 90% of searches in each 
European member state.° Ensuring that these huge 
platforms still have incentives to innovate and provide a 
high quality of service therefore underpins concerns about 
competition in the technology sector. 

This size has been accompanied by a feeling that large 
technology firms are abusing their position of strength. In 
the aftermath of scandals such as the Cambridge 
Analytica scandal in 2018, there is a growing suspicion of 
the amount of power that belong to the Big Tech firms. 
This has already resulted in regulatory changes to data 
protection such as the General Data Protection Regulation 
(GDPR) in the EU but it is also likely to bring about 





* Thid. 
> J Clement, ‘Number of Facebook users worldwide 2008-2019 
(Statista, April 2020) 
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changes to competition laws. If consumers have viable 
alternatives to Facebook, it is harder for them to be 
careless with data without losing business. 

Furthermore, Big Tech firms have attempted to use 
their size to enter into other industries. The launch of 
services such as Apple Music, Alexa and Google Nest 
shows that firms are trying to diversify their services as 
they grow in size. These firms arguably have unfair 
advantages in these other services, as they are able to take 
advantage of the fact that they have a captive audience 
already. For instance, Apple initially tried to block 
Spotify from the Apple Watch platform in order to force 
users to use Apple Music instead.’ Sometimes these other 
services do not have regulatory regimes that can account 
for Big Tech. This is particularly the case with the 
payments industry, where services such as Microsoft Pay 
and Google Pay have a competitive edge because they are 
not subject to as many regulations as existing players.* 
The fact that these firms are able to influence a range of 
industries adds to the sense that they are too big and thus 
competition guidelines need to be changed. 

Although there have been different specific factors 
driving each country’s review into competition law, the 
international pressure for each country to change their 
guidelines has acted across the board. Research done in 
one jurisdiction on why competition laws should be 
changed often acts as a signal to other jurisdictions that 





” C Shapiro, ‘Protecting Competition in the American Economy: 
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they should implement similar changes. This was most 
clearly shown with Japan’s review into its competition 
framework in 2019. The Japanese  Fair-Trade 
Commission (JFTC) itself cited the European 
Commission’s proposals for competition reform in its 
justification behind regulatory changes’. This particularly 
likely to occur as time goes on. If changes to competition 
frameworks produce good outcomes in the long-term, 
then that will act as an incentive for other countries to 
adopt the same measures. 

Which changes to competition frameworks are likely 
to come about? 


It is difficult to generalise across jurisdictions exactly 
which reforms will be implemented but four trends are 
emerging: the increased use of fining, more investigations 
on firm expansion, a heightened focus on consumer 
demands and restrictions on data use across platforms. 

The European Commission in particular has been 
increasingly willing to use fines to penalise anti- 
competitive behaviour. Between 2017 and 2019 alone, the 
European Commission fined Alphabet €8.25bn.'° 
Meanwhile, in the UK, the Competition and Markets 
Authority (CMA) has stated that the body should have 
more powers to force fines on companies without needing 
to resort to courts first.'' China has also reviewed its 
power to fine companies and increased the cap of fines for 





° CPI, ‘Japan: Big Tech to face new data law (Competition Policy 
International, 18 April 2019) 
<https://www.competitionpolicyinternational.com/japan-big-tech- 
to-face-new-data-law/> accessed 23 March 2020. 
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anti-competitive behaviour to 10% of the previous year’s 
revenue in its moves against Alibaba.'? Fines are an 
important tool of competition authorities because the 
increased use of fining may act as a deterrent to anti- 
competitive behaviour from Big Tech. In any case, even 
if these firms do not change their practices, the ability of 
regulators to impose higher fines marks an important 
change in the amount of power that competition 
authorities have when trying to steer industry. 

Big Tech’s particular method of expansion has created 
a need for reviews into how competition authorities 
investigate merger and acquisition (M&A) deals. 
Technology firms typically acquire smaller competitor in 
a process called a ‘killer acquisition’. This allows the 
larger technology firm to buy out a competitor before it 
becomes a threat, as shown in the Facebook acquisition of 
Instagram in 2012.’ This however poses a challenge for 
competition authorities who base their definition of 
whether or not a merger is anti-competitive on turnover or 
market shares. Often, these smaller firms will have little 
turnover and a very low market share. To get around this 
problem, competition authorities have used other 
measures to determine when a merger is anti-competitive. 
For example, Germany and Austria introduced a form of 





” T Culpan, ‘China’s Warning to Big Tech: You’re Not Bulletproof 
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merger review that is based on valuation in 2018.'* Even 
where there is no change to merger guidelines, 
competition authorities are likely to be more sceptical of 
M&A deals going forwards. The ACCC’s 
recommendations in 2019 included increasing the amount 
of notice that firms have to give to the Australian 
government, which could allow investigations to be more 
thorough. This comes at a time when more M&A deals 
are being notified to competition authorities. Whereas 
between 2008 and 2009, three deals were notified to the 
European Commission where there were considerations 
of data gains involved, between 2018 and 2019 that 
number has risen to 26.'° 

Competition review could also lead to authorities 
becoming more responsive to consumer demands. As the 
power of regulators increases, consumers become more 
willing to raise issues with them. This trend is clearly 
shown in Europe where there has been a 121% increase in 
consumer complaints to the European Consumer Centres 
Network between 2009 and 2019.'° Having more 
consumer inputs could allow competition authorities to 
have more of a justification in intervening in markets as 
they move towards consumer-oriented views on 
competition. For example, Giovannia Pitruzzella, the new 
Chair of the Italian Antitrust Authority (IAA), has 
announced that competition should be seen as important 
insofar as consumers benefit. This suggests that the [AA 
will be more responsive to the growing numbers of 
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consumer complaints when deciding whether or not to act 
against Big Tech. 

Finally, restrictions on the use of data are likely to 
emerge. Regulators are increasingly realising that having 
a large amount of data provides firms with a significant 
advantage over their competitors. If one firm knows more 
about a customer than another firm, then it is likely to 
retain that customer for a significantly longer time. The 
discrepancy between the amounts of information that Big 
Tech firms have on customers compared to smaller firms 
is huge. Thus, competition reforms are likely to centre on 
the data that firms have and the business practices that 
result from having that data. In the US, the FTC is 
currently deciding whether or not it should have an 
injunction on Facebook due to its use of data sharing 
across Instagram, WhatsApp and  Méessenger.”” 
Meanwhile, Japan’s proposed competition reforms 
include requiring businesses to report their business 
practices to the competition authority.'* These changes 
could blunt the competitive edge that Big Tech has from 
owning vast sums of data. 

What are the likely effects of such changes? 


These changes could have adverse effects on 
consumers depending on how they are implemented. 
Some platforms have benefitted substantially from killer 
acquisitions. For instance, at the time of its acquisition by 
Facebook in 2012, Instagram had 30 million users. Now 
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it has over a billion user.'” This only increases the quality 
of service for users, as more users mean that there is a 
larger community that users can draw interact with.” 
Nonetheless, if reforms are done carefully, there could be 
a significant benefit for consumers. Data sharing could 
allow multiple platforms to better tailor their service and 
imrpove the quality of service that they provide.” 
Meanwhile, blocking killer acquisitions can ensure that 
there are incentives for established players to innovate. 

The changes are unlikely to be restricted to a 
competition sphere as well. Issues such as data privacy 
and tax receipts from Big Tech are likely to be considered 
once competition guidelines are updated. In fact, the 
process of reviewing these guidelines is likely to make 
these other issues seem more salient. This has already 
been seen in Europe. The European Commission also 
proposed a digital tax for companies whereby they have 
to pay tax in each state that they operate in. In 2019, 
France introduced this tax rate and charged Big tech firms 
3% of the revenue that they made from operating in 
France.” 

Additionally, these changes are likely to affect other 
industries as well. Sectors that Big Tech will be less able 
to enter into will be clear beneficiaries of a tighter 
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competition framework. For example, the payments 
industry clearly stands to gain from regulators viewing 
technology with suspicion. Other industries will also be 
forced to change directly as a result of changes to 
competition frameworks. In particular, sectors that are 
reliant upon intellectual property and data are going to 
have to alter the way in which they conduct business. For 
instance, pharmaceutical firms will have to change their 
operations because they are reliant upon the use of data 
for a competitive advantage. In fact, pharmaceutical firms 
are also reliant upon an expansion process that involves 
killer acquisitions*’ and so are likely to lose out as a result 
of restrictions on M&A _ activity. Nevertheless, 
pharmaceuticals could benefit if there is a re-allocation of 
the investment that currently goes into technology firms. 
In 2019 alone, venture capital firms invested $34bn in 
European technology firms. If competition reforms make 
these firms less attractive, a significant amount of this 
funding could be re-allocated to other sectors such as 
pharmaceutical firms. Ultimately, it is unclear whether or 
not these changes to competition framework are 
beneficial to other industries. 


Conclusion 


It is unlikely that the changes to Big Tech will be as 
extreme as Warren’s proposals. However, the changes to 
competition frameworks cannot be overstated. The far- 
reaching effects are likely to change how firms compete 
in the longer term. COVID-19 will undoubtedly shape 
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industry for the next few years but competition standards 
are very rarely changed. Given this, the prospect of 
reforms to competition frameworks are crucial for 
understanding how technology firms will operate for the 
next decade. 
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Legalising Bat-Soup: A Story of COVID-19 
and how we were warned 
Tanveer Ahmed Fahim! 


The World Health Organization labelled the 
Coronavirus Disease 2019 (COVID-19) as a ‘pandemic’ 
on 11 March 2020.? Pandemics, according to their 
classical definition,’ are trans-border epidemics that that 
affect a large number of people worldwide. Till date, over 
1,120,000 people have been infected and more than 
60,000 lives have been lost across 202 countries around 
the world and 2 international conveyances.* The numbers 
are only rising exponentially. However, it has been 
alleged that it all started from a single piece of legislation. 
The following analysis shall observe the birth of the 
legislation, the industry that was set up after its enactment 
and the danger it now poses. Similar events to COVID-19 
shall also be discussed, bringing into perspective the 
lessons we learned and forgot from the past. 





' Tanveer Ahmed Fahim is a 4th Year student at the Department of 
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The Great Chinese Famine 

The ‘Great Chinese Famine’ from 1958-62 killed 
about 45 million people in China.° The 1970s was a 
particularly arduous time for China. The communist 
regimes, which controlled all food production, were 
failing to feed its population of 900 million people. China 
was crumbling. On the verge of collapse, the regime gave 
up this control over food production and allowed private 
farming in 1978.° “It started with mostly peasant- 
household backward operation of turtles” Peter Li’ 
observes. The encouragement of the government was 
inspiring the people to make their living through, no 
matter what, any kind of productive activities.’ The 
control was lifted to such a level that there were no legal 
barrier on the item of production. Down the road, the 
Chinese government made a decision that would alter the 
course of wildlife trade forever. The ‘Law on the 
Protection of Wildlife’? (hereinafter LPW) was adopted in 
1988. This law designated the wildlife animals as 
“resources owned by the State” and protected people 
engaged in the “utilization of wildlife resources”. Wildlife 
farming was finally legalized, but this was the beginning 
of the trouble to come. 





> See for details, Frank Dikotter, Mao's Great Famine (Walker & 
Company 2010). 
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The problem with the law 

The LPW declared the State as owner of the wildlife 
resources and ensured the legal rights and interests of the 
individuals who were either developing or utilizing 
‘wildlife resources’.'” Giving the wildlife a status equal to 
‘natural resource’ made them a ‘usable product’ for 
human benefit. As a result, along with poultry and other 
domesticated animals, wild animals like snakes, bears and 
yes, bats, were utilized for the human benefit and 
consumption. The law also provided for domestication 
and breeding of wildlife with a prior approval from the 
State.'' With the introduction of a licensing system, small 
local farms started industrial-sized operations. A bear 
farm which only started out three, eventually became a 
farm containing over a thousand.” 

Larger populations meant greater possibilities that a 
sick animal could spread disease. Farmers were also 
raising a great variety of animals, which meant more 
viruses on the farms. These animals were then funneled 
into the wet-market for sale and profit. However, this 
legal wildlife farming surge created a cover for the illegal 
wildlife industry as well. Endangered animals like tigers, 
rhinoceroses and pangolins were trafficked into China. By 
the early 2000s, these wet-markets were teeming with 
wild animals." 

Moreover, these industrially produced wild animals 
are slaughtered by the vendors in front of the customers 
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in the wet-markets like Huanan.'* This is a cultural 
practice in China to directly watch the slaughtering of the 
animal they are buying. Thus, in the wet markets there are 
lots of dead animals in the shops making it a confluence 
of aerosolized particles of all sorts of germs. '° 

The recent pandemic creating Coronaviruses are 
considered as ‘zoonotic diseases’ since they are spread to 
people from animals. According to the statement by the 
Wildlife Conservation Society, the inherent environment 
and the nature of these wet-markets make it possible for a 
virus to make an interspecies leap. '° 
Zoonotic diseases: Bats and pangolins 

Three out of every four novel or looming infectious 
diseases in people originate in animals, as per the Centers 
for Disease Control and Prevention.'’ Bats carry a 
strikingly higher proportion of zoonotic viruses compared 
to other mammals. This is usually passed through their 
feces. If a bat drops feces onto a fruit that another animal 
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consumes, that animal in turn becomes a ‘carrier’ for the 
disease. This then propagates onto humans when these 
carriers are guzzled. 

Research in genetics has almost confirmed that the 
novel coronavirus spreading all over the world — called 
nCoV-2019 — has its origins in bats.'* The virus 
afterwards transitioned from that animal, which became a 
carrier for the bats, to humans at a wet-market, like the 
ones in Wuhan. The Severe Acute Respiratory Syndrome 
(SARS) outbreak, another coronavirus, has its origins in 
bats as well. The virus then transmitted to civets, which 
afterwards got passed onto humans in a wet-market in 
China. The SARS outbreak infected over than 8,000 
people and caused the death of 774 between 2002 and 
2003." 

In 2016, ‘The Wildlife Protection Law’ as mentioned 
above was revised. It had prohibited the hunting, killing, 
selling and buying of about 1,800 rare and endangered 
creatures, save for with special permissions, noted Li 
Zhang.” He also adds that trading and consumption of 
wildlife is both an open threat to animals, as well as a 
severe public-health hazard. The pangolin, suspected to 
be the source of the novel coronavirus by scientists, is 
already enlisted.”! 
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Near about three-fourths of zoonotic diseases originate 
from wildlife, says Erin Sorrell.” The diseases can be 
dreadfully disastrous: HIV, Ebola, and SARS are among 
those diseases that have made the transition from wildlife 
to humans, thus spawning international outbreaks.” 
Wildlife trade in China 

In 2017, a government-sponsored report by the 
Chinese Academy of Engineering found that the nation’s 
wildlife trade was worth an excess of $73 billion and the 
industry employed well over one million people.” From 
the emergence of the virus in December 2019, nearly 
20,000 wildlife farms spread across seven provinces in 
China have been locked down or put under quarantine. 
Wildlife breeders specializing in deer, foxes, peacocks 
and turtles are on this list, according to local government 
press releases. *° 

A study by Beijing Normal University and the China 
Wildlife Conservation Association in 2012,”° found that 
in major cities in China, one-third of the people had used 
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coronavirus persists’ (National Geographic, 30 January 2020) 
<www.nationalgeographic.com/animals/2020/01/china-bans- wildlife- 
trade-after-coronavirus-outbreak/> accessed 02 April 2020. 

> Ben Westcott and Shawn Deng, ‘China has made eating wild 
animals illegal after the coronavirus outbreak. But ending the trade 
won't be easy’ (CNN, 6 March 2020) 
<https://edition.cnn.com/2020/03/05/asia/china-coronavirus- wildlife 
consumption-ban-intl hnk/index.htmb accessed 02 April 2020. 

> Tbid. 

© Ti Zhang, ‘Wildlife consumption and conservation awareness in 
China: A long way to go’ (2014) 23 Biodiversity and Conservation 
2371-2381. 
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wild animals in their lifetime for food, medication or 
apparel—which was only slightly lesser, compared to 
their last survey in 2004. The researchers also discovered 
that merely over 52% of the total participants agreed that 
wild animals should not be consumed. This percentage 
was even higher in Beijing; over 80% of residents were 
against the consumption of wildlife. Bringing into 
comparison, about 42% of total participants were 
opposing the practice during the last survey which took 
place in 2004. It is clear that despite there being a majority 
of people who did not consume wildlife during their 
lifetime, the proportion of people who do consume are not 
insignificant. Even though there was an 8 year difference 
between the two surveys, and the habits of wildlife 
consumers having changed merely marginally. 
Around the world: Ebola and SARS 

A ban was placed on 54 species of animals after the 
SARS outbreak in China, in 2003; after speculations that 
the disease may have originated in civets which were sold 
in a wet-market in the province of Guangdong. Later that 
year the ban was lifted, permitting licensed breeders to 
continue raising the animals; so as long as they undergo 
routine sanitation checks. However, SARS broke out 
again in Guangdong in the beginning of 2004; civets at a 
restaurant tested positive for the virus. Shortly, another 
ban was swiftly enacted. A second outbreak had been 
averted. 

Nanshan Zhong, an infectious disease researcher and 
a revered figure leading the SARS response, and 
Guanggiao Zeng wrote in 2006 that another coronavirus 
like SARS could possibly develop into an epidemic “if no 
action is taken to control wildlife markets.” By 2007, 
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alarms were raised by researchers once more regarding 
the trade and consumption of animals like civets.”’ 

In the 2013-16 Ebola outbreak taking place in West 
Africa, officials speculated that the hunting and 
slaughtering of wild animals were to blame for the initial 
transition from animals to humans. However, research 
now suggests that the ‘jump’ may have occurred when a 
two-year-old child played in a hollow tree that was the 
home to bats which harbored the virus. Officials 
implemented a ban on hunting, selling, and eating of wild 
meat, even though it later became clear the disease was 
spreading between humans.”® 

After all this, it is rather clear that more consideration 
should be given to what researchers have to say, in order 
for the actions of the Executive to be effective. Also, even 
if a ban is placed to control an outbreak, if enough time is 
not given for the situation to be brought under control, the 
same issue or another may arise, thus defeating the initial 
ban’s objective. 

Lifting the ban and reinstating: Problem of banning 

On January 1, 2020 officials closed the Huanan 
Seafood Wholesale Market and the authorities in Wuhan 
banned the trade of live-animal across all markets in the 
city soon afterwards. Afterwards, China’s Legislature 
banned the trading and eating of wildlife on February 25, 





7 Melody Schreiber, ‘A Better Way to Stop Coronaviruses’ (The New 
Republic, 30 January 2020) 
shttps://newrepublic.com/article/156359/better- way-stop- 
coronaviruses» accessed 02 April 2020. 

?8 Almudena Mari Saéz and others. ‘Investigating the zoonotic origin 
of the West African Ebola epidemic’ (EMBOpress, 30 December 2014) 
<www.embopress.org/doi/full/10.15252/emmm.201404792> accessed 
on 03 April 2020. 
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2020. This was an effort to prevent zoonotic diseases 
being transmitted from wildlife to humans. 

A legislative spokesman, Zhang Tiewei told Reuters 
that the decision came at a "critical moment for the 
epidemic prevention and control."*? The National 
People’s Congress has laid down that wildlife trade will 
be “severely punished” along with the hunting, 
transporting and transacting wild animals for 
consumption purposes. However, using wildlife for non- 
edible purposes such as for medical use, scientific 
purposes and display, will be subject to rigorous 
inspection, confirmation and quarantine probing.*” 
However, there is a catch to banning such a lucrative 
industry. 

"A total ban on trading wild animals would criminalize 
a substantial proportion of the Chinese population, and be 
untenable," Zhao-Min Zhou, a Chinese wildlife-policy 
researcher, told Nature.*’ He further adds that locking 
down animal markets would only push the whole industry 
underground. 

About 150 million people are malnourished in China, 
according to a report by the World Food Programme 





°° Farah Master, ‘China bans trade, consumption of wild animals due 
to coronavirus’ (Reuters, 25 February 2020) 
<www.reuters.com/article/us-china-health-wildlife/china-bans- 
trade-consumption-of- wild-animals-due-to-coronavirus- 

id USKCN20J06% accessed 02 April 2020. 
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*! Smriti Mallapaty, ‘China set to clamp down permanently on wildlife 
trade in wake of coronavirus’ (Nature, 21 February 2020) 
<www.nature.com/articles/d41586-020-00499-2> accessed 02 April 
2020. 
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(WEP); for whom a source of protein is wild meat. 
Pursuant to a study conducted in 2018°%, in a survey 
conducted across Asia, Africa and Latin America, 39% of 
households harvest wild meat; poorer households usually 
rely on this more. 

From 2013-2016 during the Ebola outbreak in West 
Africa, a ban was implemented on the consumption, 
hunting and selling of wild meat by officials, even though 
it became evident that the virus was being transmitted 
from person to person. Counter-intuitively, instead of 
putting an end to the trade, it only drove the industry 
deeper underground. This resulted in making it virtually 
impossible for the industry to be regulated, thus making 
spillover instances far more challenging to catch.** 

As a result of markets being unregulated, which is 
mainly the case in China, opportunities are presented for 
maladies to be transmitted to various other species, which 
includes humans. Nonetheless, a long-lasting and 
comprehensive commitment to administration would 
necessitate “substantial resources and oversight,” said 
Melissa Marx,** who helped lead the Zambia study and 
worked in Taiwan during the SARS epidemic. She further 
adds that “It would be a massive investment in a huge 


country like China.”*° 





2 World Food Programme, ‘China’ (WFP Website) 
<www.wtp.org/countries/china> accessed 02 April 2020. 

3 Martin R. Nielsen and others, ‘The Importance of Wild Meat in the 
Global South’ (2017) 146 Ecological Economics 696-705. 

4 Melody Schreiber, ‘A Better Way to Stop Coronaviruses’ (n 27) 
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It now seems that China can neither keep the law, nor 
remove it. On one hand, there is the issue of letting the 
status quo be upheld and face criticism from citizens and 
foreign nations; on the other hand there is the risk of 
criminalizing an entire industry, thus making the entire 
trade go unregulated. In effect, it all hinges on how China 
administers its markets and how well it has the black 
market probed. 

Real picture of China 

While it may seem that all of China has bat-soup and 
snakes for dinner given the photos on social media, this 
could not be further from the real picture. Peter Li points 
out that, “The majority of the people in China do not eat 
wildlife animals. Those people who consume these 
wildlife animals are the rich and the powerful —a small 
minority.”*’ It is interesting to note that a majority of 
wildlife trade in China had already been illegal. The 
“Wildlife Protection Law’ in China made it illegal for the 
hunting and trading of endangered species; which was 
inapplicable to all wild animals.** Regardless, the system 
stayed in place mainly due to soft administration and legal 
loopholes. Disparity in the names of the breeds and online 
trading of exotic animals as household pets are some key 
examples. This brings into perspective how much 
lobbying power the rich and powerful have, despite the 
fact that they represent only a small portion the people. 
Lax enforcement and inefficient schedules of wildlife 
animals’ names are some seemingly easy avenues the 
Executive should put more assertion upon. 





7 Sam Ellis (n 7) 
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A 2014 study® that surveyed more than a thousand 
people in five Chinese cities found radically different 
practices in different parts of the country. Of the people 
who were interviewed, these percentages of people had 
consumed wildlife animals in the last year before: 83% in 
Guangzhou, 14% in Shanghai and merely 5% in Beijing. 
All over the country, about 50% of the people interviewed 
responded that wildlife should not be consumed at all. The 
reality is that, for many Chinese people, the consumption 
of wild animals is actually an abnormality. Media outlets 
which are controlled by the State such as China Daily” 
have published caustic editorials criticizing this practice 
and called for an absolute wildlife trade ban. Peter Li has 
expressed a small minority in China, the rich and the 
powerful, is what propels this industry forward. It is this 
minority that the Chinese government chose to favor over 
the safety of the rest of this population, which is over 1.43 
billion and 18.5% of the world population. 

Even though it may be true that the will of a small 
minority has such a prominence, it is still true that half the 
people interviewed did in fact admit that wildlife should 
be consumed. Given that the classes are divided into two, 
a compromise must be achieved. Regardless of the rich 
and powerful being of such influence, it is nonetheless 
true that over a million people are involved in this 
lucrative industry. The government must not listen to only 





*® Li Zhang, ‘Wildlife consumption and conservation awareness in 
China: A long way to (n 26) 

40 Qiao Xinsheng, ‘Wildlife trade ban welcome to protect public 
health’ (China Daily, 2 March 2020) 
<www.chinadaily.com.cn/a/202003/02/WS5e5c4265a31012821727b65 
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one particular voice, but take all voices into account and 
make a decision after that. 
Conclusion 

What started out as a mission to end the horrors of 
famine and eradicate poverty, eventually became the 
cause of a pandemic which has stopped the whole world 
in its tracks. Mighty nations are falling prey to a predator 
they cannot see, but can only keep themselves ‘locked’ 
away from. All this, could possibly have been the result 
of a single piece of legislation. However, removing this 
law would only push the industry underground, making it 
even more difficult to regulate. This law has thus proven 
to be a double edged sword. 

Knowing the impact of wildlife trade and the danger 
of zoonotic diseases, the examples of HIV, Ebola and 
SARS should have been enough for us to take notice. 
Ongoing threats to our lives like climate change and 
deforestation are very popular tragedies. Even though the 
red flags are there, we pay no heed. Ignorance after the 
SARS outbreak has resulted in the current pandemic. 
Similarly, we are not paying attention to the rising global 
temperatures and the melting of the Arctic. This goes to 
show that we are always warned, but choose to look the 
other way. This just goes to show that in the process of 
development and prosperity, the sins of the past do 
sometimes come back to haunt us. 


Power of the Eyes - Deterring Sexual 


Harassment in the Japanese Subway 
Kiki Chu Ka Ki 


The feeling of being watched can change our 
behaviour, even if the watch is artificial. A growing body 
of evidence has displayed that mere images of watchful 
eyes can induce donations, recycling and generosity.” 
This phenomenon is known as the “watching eyes” effect. 
This proposal explores the possibility of applying this 
simple and cost-efficient strategy to deter the notorious 
groping in Japanese subways, which the Japanese named 
“chikan’. 


The Science in Our Eyes and Psychology of 
Surveillance 

Biologically, it is an animalistic instinct to become 
aware of danger and to initiate a fight-or-flight response 





' Kiki Chu Ka Ki is a graduate of the Master of Criminal Justice Policy 
from London School of Economics and Political Science (LSE). The 
author has published a more detailed elaboration on the effects of 
watchful eyes and policy implication on the Journal of Behavioural 
Policy by the Cambridge University Press. DOL: 10.1017/bpp.2019.51 

? See for details, Kate L. Powell, Gilbert Roberts & Daniel Nettle, ‘Eye 
Images Increase Charitable Donations: Evidence From an 
Opportunistic Field Experiment in a Supermarket’ (2012) 118 
Ethology 1-6 
<https://www.staff.ncl.ac.uk/daniel.nettle/PowellRobertsNettle.pdh 
accessed 07 April 2020; Damien Francey and Ralph Bergmiiller, 
‘Images of Eyes Enhance Investments in a Real-Life Public Good’ 
(2012) 7(5) PLoS ONE <https://doi.org/10.1371/journal.pone.0037397> 
accessed 07 April 2020; Johannes Keller and Stefan Pfattheicher, 
‘Vigilant self-regulation, cues of being watched and cooperativeness’ 
(2010) 25(5) European Journal of Personality 363-372 
chttps://onlinelibrary.wiley.com/doi/abs/10.1002/per.797> accessed 07 
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when predated. Although acts of natural predation are rare 
amongst humans, the same _neuropsychological 
architecture still lingers.* Interestingly, out of all primatal 
species, humans possess the largest ratio of exposed 
sclera size, hypothesised to have emerged for greater 
efficacy in non-verbal communication. Neuroscientists 
have also discovered that the unpleasant atmosphere felt 
when stared stems not from being monitored, but rather 
the belief of being watched by conspecifics.* 

Artificial surveillance exploits this human sensitivity 
to gaze to shape behaviours without the presence of real 
surveillance. While it is suggested that the act of being 
watched makes people more prosocial, a more accurate 
implication is that surveillance induces people to act more 
normatively. Additionally, recent experimental study by 
Panagopoulos and van der Linden? discovered high level 
of negative emotions such as shame and disgust when 
individuals are exposed to images of watchful eyes. 

Many criminal acts are stimulated by the perception 
that the offenders’ actions will not be seen. Surveillance 





> § Baron-Cohen, ‘The eye direction detector (EDD) and the shared 
attention mechanism (SAM): Two cases for evolutionary psychology’ 
in C. Moore and P. J. Dunham (Eds.), Joint attention: Its origins and role in 
development (Hillsdale, NJ, US: Lawrence Erlbaum Associates, Inc., 
1995) 41-59. 

* Agnieszka Wykowska, Eva Wiese, Aaron Prosser and Hermann J. 
Miller, ‘Beliefs about the Minds of Others Influence How We Process 
Sensory Information’ (2014) 9(4) PLoS ONE 
<https://doi.org/10.1371/journal.pone.0094339 accessed 07 April 2020. 
> Costas Panagopoulos and Sander van der Linden, ‘The Feeling of 
Being Watched: Do Eye Cues Elicit Negative Affect?’ (2017) 19(1) 
North American Journal of Psychology 113 
<https://costaspanagopoulos.com/files/costas- 
panagopoulos/files/panagopoulos_and_van_der_linden_2017.pdb 
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thereby influences people’s perception of opportunities 
for crimes by inducing awareness of others’ presence, 
increase potential anxiety and heighten their social 
awareness and self-evaluation which are often important 
decision-making mechanisms in the first place. 


Fitting the Japanese Context 

In Japan, where informal social control itself is a crime 
prevention tactic®, the standard navigating principle to 
“kiki wo yomu” (“to read the air’) has cultivated Japan’s 
heavily valued conformity. This makes Japan distinctive 
in which its culture has already internalised the 
psychology of the “ever-watchful eyes”. 
Criminologically, this characteristic has contributed to 
Japan’s low crime rate and is essential to understand why 
strategies exploiting informal social control would have a 
stronger say to augment behaviours in Japan than 
elsewhere. 


The Manual of the Eyes — Designs, Successes and the 
Previous Lessons 


The Eye — The watching eyes effect is most effective 
when images are prominently realistic, large-eyed, alert 
and tightly-cropped’, hence triggering more effective 





° N Komiya, ‘A cultural study of the low crime rate in Japan’ (1999) 
39(3) The British Journal of Criminology 369-390 
chttps://doi.org/10.1093/bjc/39.3.369 accessed 07 April 2020. 
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psychological functions. From their research, Swirnoff® 
and Lewis’ also found that the colour yellow is the most 
viable, stable and often the first colour human eyes can 
perceive. It has therefore, been widely used in signage, 
school buses and emergency vehicles. When designing 
the eyes, the colour yellow is preferred to leverage the 
potential power by captivating attention. 

Another interesting yet under-explored observation is 
the importance of eyebrows. While its function is 
commonly understood to divert perspiration, scientists 
have found they are critical in expressing emotions and 
social signals, including anger and threat.'° Therefore, an 
image of staring eyes including the eyebrow region 
should be employed when designing the images to 
maximise the emotion of fear. 

Verbal Message — Displaying strong verbal warning is 
common and can be valuable to deter crimes as it implies 
authorities’ awareness. From a behavioural science 
perspective, indicating the severity of the situation may, 
however, inadvertently normalise the situation and justify 
inappropriate behaviours. This is what Robert Cialdini 
identified as the “big mistake” policymakers commit. 





https://cogsci-yale.edu/sites/default/files/files/Thesis2016Lewis.pdf> 
accessed 07 April 2020. 

8 See for details, Lois Swirnoff, Dimensional color (Cambridge: 
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Therefore, in the context of groping in Japan, if a verbal 
message were to be included with the images, rather than 
stating: “70% of Japanese women were groped, we are 
watching you”, the message could state: “95% of 
Japanese males and females find chikan distasteful and 
abnormal. You are being monitored!” This warning could 
then reinforce a shaming effect and deter offenders from 
acting against social norms. 

Location —The images of eyes should be displayed 
adjacent to surveillance technologies like CCTVs to fully 
engage the psychology of surveillance. Additionally, as 
method of defence, many Japanese girls pin badges 
around the shoulder area on their backpacks or handbags 
stating: “Chikan is a crime!”. While the logic behind this 
is distinct from the watching eyes effect, its effectiveness 
may increase if an image of staring eyes were to be 
included. 

Aside from displaying them next to CCTVs, the 
images of eyes should also be displayed as “timely” as 
possible: when the passengers enter the station, near the 
entrance, elevators, platform walls, and inside the 
carriages. The reasoning is that the sooner the images are 
displayed, the earlier the psychology of surveillance can 
be engaged and accumulated. 


Other benefits 

This intervention has several additional benefits with 
regards to policy-making. The benefits can be 
summarized in the acronym ‘FACE’: flexible, attractive, 
cheap and easy. 
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Flexible. While CCTVs are often restricted due to 
financial and technological restraints, blind spots or 
privacy issues, images of eyes can be displayed in any 
location with adjustable size configurations. 

Attractive. While the UK Behavioural Insights 
Team! regards attractiveness as a key element of an 
effective behavioural policy, the mere image of eyes itself 
can be eye-catching as humans are naturally sensitive to 
gaze. Besides, a possible digitalisation of images could 
further attract more attention by portraying more realistic 
human eyes. 

Cheap. If compared to policies such as building more 
women-only carriages, expanding train capacity or 
installing more CCTVs, displaying images of eyes is 
inexpensive and hence economically attractive. 

Easy. This measure is easy to implement and could 
spark fewer social debates or counteractive forces. 
Meanwhile, since the embarrassment of reporting remains 
an issue for most victims and witnesses, wearing badges 
with images of eyes can be stress-free and practical. It can 
further engage with a broader social engineering process 
of empowering citizens to stand up against groping. 


Possible Limitations and Response 


Displacement. Like many other situational 
interventions, a possible displacement of groping to other 
locations remains a big challenge. However, a vast 





" UK Behavioural Insights Team, ‘Four simple ways to apply 
behavioural insights’ (The Behavorial Insights Ltd, July 2015) 
<https://www.behaviouralinsights.co.uk/wp- 
content/uploads/2015/07/BIT- Publication-EAST_FA_WEB.pdf> 
accessed 07 April 2020. 
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number of studies actually found diffusion of benefits as 
the opposite to displacement. '* In other words, due to the 
increase in perception of surveillance, potential offenders 
are less likely to commit other types of crimes and offend 
in nearby places. Hence, the benefits of surveillance 
diffuse. 


Desensitisation. Potential offenders may become 
desensitised to the watching eyes effect after exposed to 
the same image for a prolonged period. However, a 
possible solution is to digitalise images as stated 
previously. Images can be displayed on the constantly 
changing electronic panels inside stations and carriages. 
Digitalisation of images can even include animations or 
realistic eye movements, such as blinking, to increase the 
resemblance and maximise the effect. This in turn can be 
executed by programming a piercing gaze to blink, with 
the above descriptions as to how to maximise 
effectiveness of the watching eyes effect (Fig 1). 
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Fig 1. Proposal 


a design to deter groping via electronic implementation of 
the watching eyes effect. This proposed design suggests a 





® See for details, Rob T. Guerette and Kate J. Bowers, ‘Assessing the 
Extent of Crime Displacement and Diffusion of Benefits: A Review of 
Situational Crime Prevention Evaluations’ (2009) 47(4) Criminology 
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9125.2009.00177.x> accessed 07 April 2020. 


Page | 267 


Deterring Sexual Harassment in the Japanese Subway 


smoke-based foreground to maximise attention, while 
yellow-hued eyes are a mimic to a predatory gaze. 
Translated caption: “95% of Japanese males and females 
alike find Chikan to be distasteful and abnormal. You are 
being monitored!” 
It takes more than a pair of eyes 

Nevertheless, it is unrealistic to rely on a pair of eyes 
to stop sexual harassments. Unlike other opportunistic 
crimes, groping is triggered by the deeply rooted male 
domination and female subjugation, instead of a simple 
sexual impulse.'? Therefore, a critical caveat of this 
proposal is its limited effectiveness in addressing the 
crucial cultural issues, such as the reluctance of reporting, 
gender inequality and issues surrounding urban settings. 
Policymakers must be aware of this limitation and react 
accordingly to design holistic policies which target 
factors ranging from public awareness, women 
empowerment to station design. Essentially, the objective 
of this proposal is to reveal these limitations, to expand 
the scope of current discussion, to explore the potential 
role of bio-psychological factors in designing public 
policy and to urge for more experimental studies on the 
related subjects. 





B See for details, A K Saito, The Reasons why Men Become Chikan (in 
Japanese) (Tokyo: East Press 2017). 


Why Bangladesh should introduce Shadow 


Cabinet System? 
Md Mazhar Uddin Bhuiyan' 


Shadow Cabinet system is an inherent concept 
imbibed in the Westminster form of government to make 
sure the best policy measures are taken ‘for the people’. 
Although Bangladesh’s system of governance is built on 
the Westminster system,’ it must be admitted that the 
Shadow Cabinet system did not see bright day light in its 
political system. However, in this Article I argue that 
given the political context of Bangladesh, it is necessary 
to introduce the “Shadow Cabinet” system to fortify the 
workability of democracy in the Parliament. In doing so, 
I shall try to specify the real significance of the shadow 
cabinet system in the context of Bangladesh. The aim of 
this article is to develop a better understanding of the 
importance of shadow cabinet system in Bangladesh for 
the better performance of the Parliament. I will also try to 
analyze why it is essential to have a ‘shadow cabinet’ 
system in the presence of an ombudsman provision and 
parliamentary committee system in the domestic political 
system. 





"Md Mazhar Uddin Bhuiyan is a first year student at the Department 
of Political Science, University of Dhaka. 

? For a better understanding of the phrase ‘for the people’ see, John L. 
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Why Bangladesh should introduce Shadow Cabinet System? 


Shadow Cabinet in the Westminster System 


The concept of ‘Shadow Cabinet’ is a prominent part 
of the unwritten constitution of the United Kingdom. The 
term “Shadow Cabinet” was introduced in 1880s which 
was formed by the ex-ministers although it took almost a 
century to gain prominence and its current form.’ Cabinet 
iS a supreme institution, consisting of some political 
affiliates, formed by the majority party in the parliament 
which makes the ultimate decisions of the Government on 
different issues.” The concept of ‘Shadow Cabinet’ 
developed informally rather than through formal 
mechanism. Initially the concept was a mere gathering of 
the senior politicians of the opposition party of the 
Parliament to discuss the governmental actions and policy 
measures.° The specific role in the Shadow Cabinet used 
to indicate who would hold the concerned ministerial 
positions if there is a change of regime.’ Shadow cabinet 
system can be described as “A government in waiting”® 
or an “Alternative government”.° In Westminster form of 





4 Martin Farr, ‘The Shadow Cabinet’ (History ¢ Policy, 05 November 
2015) chttp://www.historyandpolicy.org/opinion- 
articles/articles/the-shadow-cabinet> accessed 13 May 2020. 
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House of Commons, 1832-1915 (2018) 48(2) British Journal of 
Political Science 343-367. 
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government, the actual cabinet runs the government while 
the shadow cabinet formulates alternative policies or find 
out the loopholes of any policy. Such a mechanism 
enhances the performance of the parliament in policy 
making. This is a pragmatic system for organizing the 
opponent parties in a gentle way.'° The shadow cabinet 
meetings are systematically held following the 
institutional norm while the office of the opposition leader 
of the parliament functions as the secretariat of the 
shadow government.'' The meetings lead to a report of 
opposition and alternative proposal of legislation. 
However, since there is no formal legal or constitutional 
guideline on the function of the shadow government, the 
shadow cabinet members or the shadow ministers have 
flexibility in their works. 

Reasons behind the non-existence of Shadow Cabinet 
in Bangladesh 


A better understanding of the political culture of 
Bangladesh is only feasible through the lens of the 
history. If one takes a closer look at the political history 
of Bangladesh, it becomes visible that the political parties 
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Shadow Cabinet’ (Parliament of Australia) 
chttps://www.aph.gov.au/binaries/library/pubs/monographs/batema 
n/chapter_one.pdfh accessed 13 May 2020. 

? Parliament of Australia, ‘Chapter two: the institution of Shadow 
Cabinet’ (Parliament of Australia) 
chttps://www.aph.gov.au/binaries/library/pubs/monographs/batema 
n/chapter_two.pdf> accessed 13 May 2020 
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in Bangladesh conduct their activities based on their past 
activities rather than policy centric approach to different 
national and international problems. As a result, the 
political culture of Bangladesh is constantly being shaped 
by the patron client relationship, enemy discourse, 
kitchen cabinet system, contentious politics, power ego, 
oppression on opponent party, power distance and black 
money in elections etc.'? So where opposition parties are 
supposed to criticize the government’s various policies, 
their sense of responsibility ends with a personal attack on 
different leaders of the ruling party and demand for justice 
for their own leaders and workers. 

The non-existence of a Shadow Cabinet system in 
Bangladesh can be attributed to two main reasons. Firstly, 
at the time the Constitution of Bangladesh was originally 
adopted in 1972, the concept of a ‘shadow cabinet’ by the 
opposition members in the Parliament was less prominent 
and it was only in 1990s when this concept gained 
prominence. Moreover, even after the restoration of 
democracy in Bangladesh in the 1990, the political parties 
in Bangladesh preferred personal attacks on the ideology 
of the parties rather than engaging in policy discussion. In 
addition, there has been no academic discussion on the 
introduction of a shadow cabinet system in Bangladesh as 
well. Secondly, the political intolerance of the political 
parties and the unwillingness of the opposition party in 
Parliament to engage in policy issues resulted into the 
non-existence of a shadow cabinet system in Bangladesh. 
Although it is true that there are Parliamentary 





8 Pranab Kumar Panday, ‘Political culture in Bangladesh: Does 
leadership matter?’ (2004) 34(4) Social Change 24-37. 
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Committees in place to check the policy measure of the 
Ministers in Bangladesh, in the absence of a shadow 
cabinet mechanism the performance of the Parliament as 
a whole becomes very poor. Moreover, since the function 
of a shadow cabinet and ombudsman is somewhat similar, 
i.e. keeping the government in check, the necessity of a 
shadow cabinet provision might be questioned. It must be 
kept in mind that so far no successive governments have 
effectuated the office of the Ombudsman.'* However, a 
closer look at the Article 77 of the Constitution of 
Bangladesh depicts that the primary function of 
ombudsman is only to investigate irregularity in 
Government functions and submit reports of such 
irregularity to the Parliament.'° On the other hand, the role 
of the shadow cabinet consisting of the opposition party 
member is to propose alternative policies to the 
governmental policies to find out the loopholes in the 
existing one. 

The inevitability of a ‘Shadow Cabinet’ mechanism in 
Bangladesh 


State is an artificial institution with a political border 
where people on the ground have various types of caste 
and culture.'° The system of governance is only for 
betterment of people. Excluding people, soil does not just 





4 Rashedul Islam, ‘Effectuating the Ombudsman in Combating 
Corruption’ The Daily Observer (Dhaka, 12 April 2018) 
<https://www.observerbd.com/details.php?id-132384 &fb_comment_i 
d-1884091448307968 1884964294 887350> accessed 12 May 2020. 

' Constitution of Bangladesh, Article 77; see also The Ombudsman Act 
1980, section 6. 

'6 Alberto Alesina, Janina Matuszeski and William Easterly, ‘Artificial 
States’ (2011) 9(2) Journal of the European Economic Association 246- 
277. 
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build a state. People make it for their welfare. Again 
people breaks it, rejects it, overthrows it, possesses the 
ability to make it non-existent, if the state becomes a 
burden to them. Governments, representatives, rulers, 
administrators, power structures- all are subject to the 
direct and explicit consent of the people, temporally 
serving the mass and benefiting from the public treasury. 
Around the world the governance system is allowed to 
grow and develop its contents “for the people”. State is an 
instrument for the people, not for the government. So the 
elected government cannot monopolize the welfare 
thoughts for the people rather the opposition parties must 
be given the opportunity to effectively work “for the 
people”. With the help of the shadow cabinet system, the 
opposition party will be more organized and the ruling 
party will be more careful about all the issues. '’ 
Introducing this system in Bangladesh will facilitate the 
deeper understanding of the people of Bangladesh on 
different policy issues. It will result into a sense of 
responsibility from the opposition party by pointing out 
the loopholes in the government policies in a polite way. 
The debates in the parliament will be more fruitful instead 
of a harsh personal attack on the parliamentarians. Such a 
mechanism will also ensure participation of the expert 
party workers or neutral specialists in the policy making 
of the state. '® 





’’ See for details, RM Punnett (n 6) 221. 

18 Anand Neelakantan, ‘The need for shadow cabinets’ The New Indian 
Express (India, 23 December 2018) 
<https://www.newindianexpress.com/magazine/voices/2018/dec/23/t 
he-need-for-shadow-cabinets-1914569.htmb accessed 13 May 2020. 
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Concluding remarks 


Bangladesh adopted a Westminster form of 
government immediately after its independence. With 
time this form of governance has developed its core 
contents in the United Kingdom and also in other 
commonwealth countries. Shadow cabinet system is one 
example of such development. It is time for the opposition 
parties in Bangladesh to organize themselves in the 
Parliament. The shadow cabinet system can rejuvenate 
opposition parties and help them prepare for the future in 
an organized way. These findings are relevant for both 
ruling party and the opposition one. So introducing the 
shadow cabinet system to the state is a crying need for 
Bangladesh. 
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Digital Labor Platforms and the Regulatory 


Challenges in Nepal 
Arzoo Karki! 


The concept of Digital Labor Platform has become 
one of the crucial foundations of discussions within the 
sphere of the Internet and its emergence has initiated a 
major transformation in the realm of work worldwide 
over past decade. Growth of digital labor platforms has 
mounted nearly by one-third between July 2016 and 
March 2019.” One of the major reasons as to why people 
prefer being a “crowd worker” (the workers of digital 
platforms) is because of the ‘flexibility’ it provides as to 
the time, location and the method of completion of a given 
work. A comprehensive study on digital labor platforms 
in 75 countries has revealed that, it is the main source of 
income for 1 in every 3 workers.* 

The advantage of flexibility being stated, we could 
not however deny the regulatory challenges it holds 
therein, mostly, in terms of the implementation of labor 
laws and protection of labor rights. Article 34 of the 
Constitution of Nepal has ensured social security, 
collective bargaining, appropriate remuneration and other 





' Arzoo Karki is a student of BA.LLB 5th year from Kathmandu School 
of Law, Nepal. 

? Otto Kassi and Vili Lehdonvirta, ‘Online labor index: Measuring the 
online gig economy for policy and research’ (2018) 137 Technological 
Forecasting and Social Change 241-248 accessed 06 June 2020. 

>TLO Work Quality Department and DDG/P Office, ‘Policy responses 
to new forms of work: International governance of digital labor 
platforms’ (Background paper prepared for the 2nd meeting of the 
G20 Employment Working Group under the Japanese G20 
presidency, Tokyo, 22 April 2019) 4 accessed 11 June 2020. 
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basic rights of the labor involved in any “physical” or 
“mental” works as a fundamental right.4 Nevertheless, 
these are the exact regulatory challenges that can be 
spotted in the Digital labor platforms at outset. 


The Challenges of Digital Labor Platforms 
Social security funds 


Workers in the digital labor platforms (hereinafter 
“Platform’) are named as an “independent contractors” or 
“self-employee” and thereby out right deprived from 
employer provided social security benefits. Exemplifying 
it, Amazon Mechanical Turks in their participation 
agreement states, “Workers perform Tasks for Requesters 
in their personal capacity as an independent contractor 
and not as an employee of a Requester or Amazon 
Mechanical Turks.”* This means that the “independent 
contractors” as they name, are not entitled to enjoy any 
benefits that AMT’s employee gets such as vacation pay, 
sick leave, health insurance programs and so on. 

Nevertheless, some platforms do provide health 
insurance benefits yet the problem in implementation is 
always there. For an instance, if Amy is working in a 
digital labor platform and Amy needs to buy a pen to write 
something related to the work, she goes to a stationary and 
buys a pen. On her way back home, she gets into an 
accident. Now, in this case; the challenge of determining 





* Constitution of Nepal, 2072, art.34. 
> Amazon Mechanical Turk, ‘Participation agreement’ (Amazon 
Mechanical Turk, 25 March 2020) accessed 6 June 2020. 
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whether the accident is an “employment related accident” 
or not always sustains. 


Remuneration 


Rejection of the work without remuneration and any 
justification is seen as yet another problem amongst the 
crowd workers.° Besides, the earning below minimum 
wage also continues due to their inability to obtain tasks 
on a continuous basis. 

In the United States case, Otey v. Crowdflower,’ the 
complaint was filed against Crowdflower for failing to 
pay workers a minimum wage, the platform, however, 
contended that the workers were “independent 
contractors” and not an employee and thus had no rights 
to demand for a minimum wage. The case was settled 
before a ruling was made; however, the settlement 
included an award equivalent to the payback for the 
missing wages in addition to the attorneys’ fees. 

Apart from the remuneration issue, currently the 
freelancing platforms charge workers a commission for 
working on their platform based on the projects. At 
Upwork, they charge 5-20% commission.’ Other 
platforms make the workers’ pay regularly or on a time- 
to-time basis. 





° Johnston David et.al, ‘Taking rejection personally: an ethical analysis 
gre] P y y 

of work rejection on Amazon Mechanical Turk’ (ECSI 2018) 3 

accessed 5 June 2020. 

’ Christopher Otey et.al v CrowdFlower Inc el.al (2013) ECF no. 46. 

° Upwork, ‘Freelancer service fees’ (Upwork Help) accessed 6 June 

2020. 
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Collective bargaining 


The ILO Declaration on Fundamental Principles and 
Rights at Work (1998), has ensured right of collective 
bargaining as a universal rights of all the workers. 
Nonetheless, this is another challenge for the platform 
workers. Although the labor laws of most of the states has 
provisionally incorporated this right, it becomes 
impossible for the workers to exercise the right of 
collective bargaining since crowd workers are dispersed 
throughout the globe and does not reside in the same 
location. The enjoyment of collective bargaining hence 
could be difficult even if provisionally protected. 


In lieu of Conclusion: the way ahead 


In January 2019, the ILO’s Global Commission on the 
Future of Work called for the “development of an 
international governance system for digital labor 
platforms that sets and requires platforms to respect 
certain minimum rights and protections.”’ Thus a separate 
Law (apart from Labor law) needs to be adopted to 
regulate the crowd workers. While doing so, the following 
recommendations can be kept in consideration. 

a. The tag “independent contractor” needs to be 
removed and their employee status should be recognized. 
Digital labor platforms recruit their workers by promising 
independence and flexibility in regard to the amount of 
work, schedule and the location, however, by classifying 
them as an “independent contractors”, such platforms in 
one way or the other abstain themselves from legal as well 





° ILO Work Quality Department and DDG/P Office (n 2) 7. 
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as social responsibilities including minimum wages and 
other humane facilities. Regardless of their status, a 
legally binding mechanism needs to be implemented and 
a way for them to put forth their needs and desires to 
platform operators, via union membership shall be 
ensured. 

b. In absence of collective bargaining agreements, a 
proper code of conduct needs to be implemented by the 
platforms so those employees are given with an 
opportunity of expressing their needs and problems. The 
platform shall further demonstrate the enforcement of 
these codes. 

c. One of the progressive developments in the context 
of crowd workers is 2017’s “Code of Conduct, Ground 


9910 and 


Rules for Paid crowdsourcing/ Crowdworking 
Ombudsman’s office established therein. This has been 
adopted by German trade union, IG metal and 9 other 
digital labor platforms to resolve the labor dispute arising 
in the platform. The Ombudsman office has so far 
resolved more than 20 cases submitted by the workers via 
online form. 

d. The minimum wage for crowd workers (based on 
their location) needs to be determined and legally 
implemented. Strict law should be promulgated to restrict 
the no-payment tendency. The customer who denies on 
paying the charge after completion of work should 
meticulously be held liable. At the same time, workers 
should have a proper platform or a way to review their 
clients. 





10 Code of — Conduct, ‘Ground Rules for Paid 
crowdsourcing/Crowd working’ (Crowdsourcing — Code.com) 
accessed 1] June 2020. 
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e. Proper flexibility as to their working hour shall be 
maintained and the workers should not be penalized for 
declining to work at certain hours. In the same vein, 
workers should not be made to pay for lost time or work 
because of certain technical problems. 

f. A proper ‘jurisdiction’ to settle the platform related 
issues should be identified and implemented. Thus a 
representative board to adjudicate disputes between 
platforms, clients, and workers should be established. 
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DU Thinks! 


DU Thinks 1.0 


Title: Charisma as a Resource of Terrorist Recruiters: 
Appeal, Process and Effects on the Recruit in Bangladesh 


Panelists 

1. Dr. Zia Rahman, Professor and Chairman, 
Department of Criminology, University of Dhaka; 

2. Dr. Rashed Uz Zaman, Professor & Chairman, 
Department of International Relations, University of 
Dhaka; 

3. Monuyjurul Islam, CEO & Editor in Chief, DBC News; 
and 

4. Monirul Islam, Additional Commissioner & Chief, 
Counter Terrorism and Transnational Crime (CTTC) 
Unit, DMP 


Presenter 
Sumaiya Iqbal, Department of Criminology, University of 
Dhaka. 


Date & Time: December 1, 2019 (4.00 pm) 
Venue: R.C. Majumdar Arts Auditorium, Dhaka. 
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DU Thinks 2.0 


Title: Presence of patriarchy in the advertisements of 
housekeeping and cosmetic products broadcast in 
Bangladesh Television 


Panelists 

1. Sabrina Sultana Chowdhury, Associate Professor, 
Department of Mass Communication and Journalism, 
University of Dhaka; 

2. Trapa Mazumder, Part-time Faculty, Department of 
Mass Communication and Journalism, University of 
Dhaka; and 

3. Munni Saha, Head of Communication, ATN News. 


Presenter 
Md. Ragib Rahman, Department of Mass Communication 
and Journalism, University of Dhaka. 


Date & Time: February 9, 2020 (3.00 pm) 


Venue: R.C. Majumder Arts Auditorium, University of 
Dhaka. 
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DU Thinks 3.0 


Title: Violent Extremism Funding in South Asia: A 
Comparative Study of Bangladesh, India and Pakistan 


Chief Guest 
Asaduzzaman Khan, MP, Honorable Minister, Ministry 
of Home Affairs, Govt. of Bangladesh. 


Panelists 

1. Muhammad Ruhul Amin, Chairman & Professor, 
Department of International Relations, University of 
Dhaka; 

2. Dr. Delwar Hossain, Professor, Department of 
International Relations, University of Dhaka; 

3. Md. Monirul Islam, bpm (bar), ppm (bar), Additional 
Commissioner of Police, Chief of Counter Terrorism and 
Transnational Crime (CTTC), Bangladesh Police; and 

4. Mr. Kamal Hossain, Deputy General Manager, 
Bangladesh Financial Intelligence Unit (BFIU), 
Bangladesh Bank. 


Presenter 
Nahian Reza Sabriet, MSS Student, Department of 
International Relations, University of Dhaka. 


Date & Time: February 17, 2020 (3.00 pm) 
Venue: Mujaffar Ahmed Chowdhury Auditorium, 
Faculty of Social Science, University of Dhaka. 
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DUCSU LPR Student Dialogue 


Title: Gambia vs. Myanmar: Rohingya Genocide and 
Judgment of International Court 


Chief Guest 
Justice Shamsuddin Chawdhury Manik, Retired Judge, 
Appellate Division, Supreme Court of Bangladesh. 


Chair 
Professor Dr. Md. Rahmat Ullah, Dean, Faculty of Law, 
University of Dhaka. 


Panelists 

1. Kawser Ahmed, Advocate, Supreme Court of 
Bangladesh; and 

2. Mohammad Golam Sarwar, Lecturer, Department of 
Law, University of Dhaka. 


Date & Time: January 28, 2020 (3.00 pm) 
Venue: DUCSU building, University of Dhaka. 
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DUCSU LPR Webinar Series 


DUCSU LPR Webinar 1.0 


Title: The NIKO Arbitration 2020: Political & Judicial 
Antecedent and Aftermath 


Chair 

Nasrul Hamid, MP, Honorable State Minister, Ministry of 
Power Energy & Mineral Resources, Government of the 
People's Republic of Bangladesh. 


Panelists 

1. Barrister Moin Ghani, Counsel for Petrobangla and 
BAPEX, Partner and Co-Head, Alliance Laws; and 

2. Dr. Rumana Islam, Professor, Department of Law, 
University of Dhaka. 


Date & Time: May 16, 2020 (8.30 pm) 
Venue: Facebook Live 
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DUCSU LPR Webinar 2.0 


Title: Blockchain in Bangladesh: Policy Roadmap for 
Innovation and Adaptations 


Chair 

Zunaid Ahmed Palak, Honorable State Minister for ICT 
Division, Ministry of Post, Telecommunications & 
Information Technology, People’s Republic of 
Bangladesh. 


Panelists 

1. Barrister Morshed Mannan, PhD Researcher and 
Lecturer, Department of Company Law, Leiden 
University, Netherlands; 

2. Mr. Sami Ahmed, Policy Advisor, LICT Project, 
Bangladesh Computer Council, ICT Division. 


Date & Time: 31“ May. 2020 (8.00 pm) 
Venue: Facebook Live 
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DUCSU LPR Webinar 3.0 


Title: Transition to E- Learning: Higher Education in the 
Global South 


Chair 

Barrister Mohibul Hassan Chowdhury, MP, Honorable 
Deputy Minister, Ministry of Education, People’s 
Republic of Bangladesh. 


Panelists 

1. Dr. Ahmed Mushfiq Mobarak, Professor of Economics, 
Yale University; 

2. Dr. A.S.M. Maksud Kamal, President, Dhaka 
University Teacher’s Association; and 

3. Dr. Justin Reich, Director, MIT Teaching Systems Lab. 


Date & Time: 15" June, 2020 (8.00 pm) 
Venue: Facebook Live 
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